Appointment

From: Leopold, Matt (OGC) [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=4E5CDF09A3924DADA6D322C6794CCAFA-LEOPOLD, MA]

Sent: 8/15/2018 11:06:28 AM

To: Leopold, Matt (OGC) [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322c6794cc4fa-Leopold, Mal; Tenpas, Ronald J.
[ronald.tenpas@morganlewis.com]; Schwab, Justin [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF235PDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]; Fotouhi, David
[Fotouhi.David @epa.gov]

Subject: Meeting with Morgan, Lewis & Bockius LLP

Location: EPA Headquarters, 1200 Pennsylvania Ave. NW, 4th Floor, Room 4045
Start: 8/17/2018 5:00:00 PM

End: 8/17/2018 5:45:00 PM

Show Time As: Busy

Upon clearing security, an escort will come down to bring you to Matt’s office. Please enter via the north side
entrance. Thanks.
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Message

From: Elliott, Don [DEllioctt@cov.com]

Sent: 1/16/2018 11:35:48 AM

To: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]

Subject: Re: Time for a brief call this weekend?

Good morning Justin. If it is convenient for you, you could call me at! Ex. 6 from now until 9

a.m., when I_leave ro teach a course at yale. From 12:15 to 4:45, I anticipate being 1n my office at

Yale at' Ex. 6 i but it would be good to fix an approximate time if you can as I will probably go

to Tunch at some point.
bon Elliott

> On Jan 15, 2018, at 14:40, sSchwab, Justin <Schwab.Justin@epa.gov> wrote:
i Congratulations! Let's aim either for tonight or early tomorrow.

i Sent from my iPhone

; on Jan 15, 2018, at 12:23 PM, Elliott, Don <DElliott@cov.com> wrote:
z Thanks Justin. I appreciate your getting back to me on a holiday. Ex. 6

Ex. 6

>> R
>> You could reach me on my cell phone between 4:30 and 6 pm at;| Ex. 6 ior after 8 pm back home in
CT at| Ex. 6 i Tomorrow morning early is also possible. e '

>> ‘ ‘

>> I look forward to speaking.

>>

>> Don Elliott

>>

>> On Jan 15, 2018, at 11:24, Schwab, Justin <Schwab.Justin@epa.gov<mailto:Schwab.Justin@epa.gov>> wrote:
>>

>> Don - I can call you this afternoon/evening. What times would work best for you?

>>

>> Sent from my iPhone

>>

>> On Jan 13, 2018, at 9:06 AM, Elliott, Don <DEl1iott@cov.com<mailto:DE]1iott@cov.com>> wrote:

>>

>> Justin,

>>

>> I apologize for bothering you on a long weekend, but is there a good time for me to give you a_brief

call this weekend? If so, what time is good and what is a good number? Or you could call me ati Ex. 6 |

_____________________ | Sl by

i___Ex.6__ Hf that's more convenient for you. The subject is largely personal and will only take about 5
minutes. (It does NOT involve the Clean Air Act matter I spoke to you about some time ago.)

>>

>> Best, and happy new year,

>>

>> Don

>>

>>
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]

Sent: 12/21/2017 12:54:02 PM

To: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]

Subject: TitleV

I do have a specific question for you, if you have a minute. Curious for your thoughts on what is to be
accomplished by changes to permits. Happy to discuss by phone if more convenient. Cell is} Ex. 6 |

Sent from my iPhone

Confidentiaiity Notice:

7

The infermetion contained in this emall and any attechmants s intended only for the raciplentis] listed above and may be privileged
and confidentiagh, Any dissamingtion, copying, or use of or reliance upon such infermation by or to arvvone other than the recipent]s]
fiated above s prohibited, IF vou have redeived this message in error, pleass notify the sender invynediately at the email address

above and destroy any and all copias of this massage,

7
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]

Sent: 5/4/2018 5:59:34 PM

To: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdh05df3al0aadb-Schwab, Jus]; jim.rizk@tceq.texas.gov

Subject: Texas petition on SSM SIP call

Justin, following up. | would like to invite another call with you and TCEQ to discuss next steps on the petition. Let me
know if we should include someone from OAR as well.

Monday afternoon 5/7 would work well. As would next Wednesday or Thursday afternoon.

Confidantiality Notice:

The information contamed in this emall and any attachmants s intended only for the redplentis] listed sbove and may be privilaged
: ation, copving, or use of o reliance upon syl smaticn by or 0 anvone other than the e |
vOu Niave raceived this message i error, plaase netify the sendar immadiately at the emall address
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Message

From: Schon, Mike [mschon@USChamber.com]
Sent: 4/13/2018 6:19:37 PM
To: Wehrum, Bill [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=33d96ae800cf43a3911d94a7130b6c41-Wehrum, Will; Leopold, Matt
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dadab6d322¢6794ccafa-Leopold, Ma]

CC: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]
Subject: New York State CAA Section 126 Petition

Attachments: 2018.04.13 Letter to USEPA re Section 126.pdf

Dear Messts. Wehrum and Leopold:

Attached please find a letter from Karen Harbert, Prestdent and CEO of the Global Energy
Institute of the U.S. Chamber of Commerce, regarding New York State’s March 2018 Petition for a
Finding Pursuant to Clean Atr Act Section 126. The letter asks EPA to exercise its authority to
extend the review pertod for the petition to, among other things, allow the public an adequate
opportunity to review and comment on the technical and legal 1ssues raised by the petition.

We appreciate your consideration of the request explamed 1n the letter. In the meantime, please let
me know 1f I can answer any questions or provide further mformation.

Regards,

Michael B. Schon

Deputy Chief Counsel

U.S. Chamber Litigation Center
1615 H Street NW
Washington, DC 20062

Ex. 6
mschon@uschamber.com
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.5, CHAMBER OF COMMERCE

1515 M Strent, NW
Vashinglon, DU 200622000
wassuschamberoom

April 13, 2018

By Electronic Mall and First-Class Mail

Mr, William Wehrum

Assistant Administrator, Office of Air and Radiation
USEPA Headguarters

William Jefferson Clinton Building

1200 Pennsylvania Avenue, NNW.

Matl Code: 1101A

Washington, DU 20460

Mr. Matthew Leopold

General Counsel

USEPA Headquarters

William Jefferson Clinton Building
1200 Pennsylvania Avenue, NJW.
Matil Code: 2310A

Washington, DC 20460

Dear Messrs. Wehrum and Leopold:

Ewrite on behalf of the U.S. Chamber of Commerce (the “Chamber”) to request that the
U.S. Environmental Protection Agency (“EPA” or “Agency™) extend the review period for the
State of New York’s Clean Air Act Section 126 petition in order to afford the public the right to
participate fairly and fully in the process leading up to the agency’s decision. See Now York
state Petition for a Finding Pursuant to Clean AlrAct Section, 126 (Mar. 12, 2018) (the
*Petition™).

The Chamber is the world’s largest business federation. The Chamber represents 300,000
direct members and indirectly represents the interests of more than three million companies and
professional organizations of every size, in every industry sector, and from every region of the
country, as well as state and local chambers and indusiry associations. The Chamber is dedicated
to promoting, protecting, and defending America’s free enterprise system. To this end, the
Chamber regularly comments and engages the Agency on regulatory matiers of interest to the
business community.

New York’s Petition seeks to invoke Section 126 of the Clean Air Act (“CAA” or “Act™)
to compel EPA to either order the shutdown of over 350 specific facilities or impose additional,
unnecessary, burdensome and costly limits on nitrogen oxide (*NOx™) emissions from these

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9




facilities in a nine-state area. Several of these targeted sources are Chamber members who are
just learning of the Petition, '

While the Petition is both legally and technically deficient, New York’s proposed
schedule for EPA’s resolution of the Petition would violate our members’ right to participate
meaningfully in the process. Citing Section 126(b) of the CAA, New York requests that EPA
grant its Petition within sixty days. However, that timeline ignores the magnitude of New
York’s request and the technical and legal issues on which the public should be afforded a
meaningful opportunity © review and comment. Section 307(d) of the Act allows EPA to extend
the deadline for responding to the Petition by six months upon a finding that an extension is
“necessary to afford the public, and the agency, adequate opportunity to carry out the purposes of
this subsection.” See 42 U.S.C. §§ 7607(d) (N, (d)(10). Section 307(d) provides procedural
protections beyond those offered by the Administrative Procedure Act to allow meaningful
public engagement in light of the societal significance of issues under the Act. See Union Oil
Co. of California v. EPA, B21 F.2d 678, 682 (D.C. Cir, 1987).

An extension of at least six months is necessary for several reasons.

New York’s Section 126 Petition is Unprecedented in Scope. The Petition targets every
stationary source in a nine-state area that it alleges emits 400 tons per year or more of NOx,
resulting in New York naming over 350 sources in its Petition. The appendices 1o the Petition
also lists dozens of other sources below the 400 ton per threshold, but without any explanation of
why New York chose to include them. The breadth of the Petition suggests that it might impact
other currently unnamed sources. The relevant named facilities span a range of industry sectors,
including cement, chemicals, electric generation, midstream oil and pas, paper, refining and
steel. Prior petitions have focused on electric generating units, with most petitions targeting only
a single power plant in a single state. The analysis for a multi-sector rulemaking spanning
several states is far more complex than a single-site assessment. Indeed, the last Section 126
rulemaking that the agency conducted in parallel with the NOx SIP Call took several vears to
prepare and finalize,

The Petition Breaks from Prior EPA Models, Emissions Inventories and Methodologies.
EPA recently performed complex air quality modeling in support of the Cross State Air Pollution
Rule Update (CSAPR Update)}, using the CAMx 2017 Source Apportionment Model. That
modeling included the nine-state area and the sources named in New York’s Petition. Rather
than using that EPA modeling, however, New York conducted its own assessment using a
different model, “CMAQ.” The CMAQ modeling runs did not use the same emissions inputs as
EPA’s CAMX modeling. Instead, New York relied on a regional organization’s emissions
inveniory, the MARAMA 2017 Beta Emissions Inventory. In analyzing its modeling, the
Petition used a different approach than used by EPA for calculating ozone contributions, and it
used a novel metric to assess whether NOx emissions contribute to ozone in New York monitors.
Our initial technical review of New York’s Petition suggests that it suffers from several technical
defects, such as overinflating emissions from numerous facilities and inclusion of monitors that
show attainment with the ozone standard due to CSAPR and other regulations. However, New
York's new modeling runs, data and methodologies are not publicly available in a form that

2
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would allow the Chamber and its members to review and assess its validity in a robust and
methodological fashion, so our initial technical review is limited. The analysis of New York’s
modeling and data - once secured - can take months. Additionally, the Data Quality Act and
EPA’s Information Quality Guidelines require information EPA relies upon to support its
decisions (o be accurate and reliable. EPA Office of Envil. Info., “Guidelines for Ensuring and
Maximizing the Quality, Objectivity, Utility, and Integrity, of Information Disseminated by the
Environmental Protection Agency” (EPA/260-R-02-008), § 5.3 (Oct. 2002). EPA cannot meet
this requirement until it has obtained and can review New York’s modeling and data. Reviewing
the analysis underlying the Petition requires additional time in the petition process.

New York's Novel Theory of RACT. Inits Petition, New York requests that EPA
impose Reasonably Available Control Technology (“RACT") on the named sources based on
New York’s opinion of what constitutes RACT. Specifically, New York defines RACT as NOx
limnits that cost as much as $5,000 per ton, based on how New York implements and enforces
RACT within its borders. Significant constitutional and statutory issues are raised by New
York’s attempt to apply its definition of RACT extra-territorially. New York’s opinion of RACT
is more than three times higher than the 1,400 per ton cost threshold used in the CSAPR Update
to identify cost-effective NOx controls for electric generating units, which tend to be much larger
emitiers than other industrial sources. Likewise, the Petition departs from past EPA precedent
because it rejects using ozone budgets and NOx trading, policy options that EPA has used in
prior transport rulemakings to drive down costs. New York, instead, insists on continuous
emission limits using a 24-hour averaging time. The legal and technical analysis of New York's
novel RACT theory will necessarily require more time, particularly when analyzing multiple
industry sectors spread across nine states.

EPA’s Existing Section 126 Docket Commands 2 Sienificant Share of Avency
Resources. At least six other Section 126 petitions are pending. Each depends on complex
photochemical modeling, which is a time-intensive analytical tool. In light of the existing
docket, an extension is necessary.

Based on the above, we are requesting that EPA exercise its authority to extend the
review period by six months. We appreciate your consideration of this request. Please contact
my colleague Michael Schon, Deputy Chief Counsel, U.S. Chamber Litigation Center, at 202~
463-3948 if vou have any questions,

Sincerely, A

Karen A. Harbert

President and CEQ

Global Energy Institute

{15, Chamber of Comumerce

CC: Mr. Justin Schwab, Deputy General Counsel, USEPA
3
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]

Sent: 4/27/2018 2:32:28 PM

To: Leopold, Matt [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322c6794ccafa-Leopold, Ma]

CC: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]; Shaffer, Patricia
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=47ce854437af49dab8ab700a46837fd5-PShaffer]

Subject: Re: Phone Call w/Baker Botts LLP re: South Coast

Ready when you are at Ex. 6

Sent from my iPhone

>On Apr 27, 2018, at 7:49 AM, Leopold, Matt <Leopold.Matt(@epa.gov> wrote:
>

>
> <meeting.ics>

Confidentiality Notice:

The information contained in this emall and any sttachments i intended ondy for th

i i Aration, copying, or uss of or reliance upon such informati woor to anyonsg cthar than the recipient!s]
have recafvad this massage in error, plaass nolify the sender immediately gt the emall address
copies of this messags,

above and dastroy any and ¢
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]

Sent: 4/27/2018 11:46:39 AM

To: Leopold, Matt [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322c6794ccafa-Leopold, Ma]

CC: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]; Shaffer, Patricia
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=47ce854437af49dab8ab700a46837fd5-PShaffer]

Subject: Re: Phone Call w/Baker Botts LLP re: South Coast

Please use this phone number:i Ex. 6 :T am working remotely. The new time works. Thanks.

Sent from my iPhone

>On Apr 27, 2018, at 7:42 AM, Leopold, Matt <Leopold.Matt(@epa.gov> wrote:
>

>
> <meeting.ics>

Confidentiality Notice:

The information contained in this emall and any sttachments i intended ondy for th

i i Aration, copying, or uss of or reliance upon such informati woor to anyonsg cthar than the recipient!s]
have recafvad this massage in error, plaass nolify the sender immediately gt the emall address
copies of this messags,

above and dastroy any and ¢
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Message

From: Elliott, Don [DEllioctt@cov.com]

Sent: 1/19/2018 9:05:15 PM

To: Breen, Barry [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=1b44bcela71e4a95acaf82f2fbc858b0-BBREEN]

Subject: Re: Hello and Request for a Brief Call

Barry,

Thanks for asking Susan Bodine to call me. wWe had a good conversation.

Don.

Don Elliott

on Jan 17, 2018, at 19:56, Elliott, Don <DElTliott@cov.com<mailto:DEl1liott@cov.com>> wrote:

Hi Barry and Happy New Year,

Is there a good time when I could reach you for a brief call tomorrow Thursday Jan 18 or Friday Jan 197
I recently was retained by Republic Services, one of the PRPs at the westlake landfill (a site that you
may have heard of).

I have been looking at litigation options to challenge the Agency’s powers to issue UAOs, and have
discussed some of what we are considering with Deputy General Counsel Justin Schwab in 0GC. Both he and
I thought it would be worthwhile for you and I to talk briefly about the risks on both sides before the
Agency issues its proposed decision.

I'd also be pleased to come in for an in person meeting if you’d prefer, but a short (15 minute) call
should be sufficient.

with best regards,

Don Elldiott

E. Donald Elliott
Covington & Burling LLP

One CityCenter, 850 Tenth Street, NW, Washington, DC 20001
T Ex. 6 I M Ex. 6 i DE11iott@cov.com<mailto:DETTiott@cov.com>
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Message

From: Lindley, Emily [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=C8706181EC9643278DFCB48B83E4AD5D-LINDLEY, EM]

Sent: 6/12/2018 7:57:24 PM

To: matthew.kuryla@bakerbotts.com [fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=0f258¢275a5c¢45119dd6a95a93f7b4 1e-matthew . kuryla@bakerbotts.com]

CC: Koerber, Mike [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=9¢513901d4fd49f9ab101a6f7a7a863e-Koerber, Mike]; Schwab, Justin

[/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, lus]; jim.rizk@tceq.texas.gov
Subject: Re: Texas petition for reconsideration of SSM SIP call

Hi all. Sorry | never responded to this. If the call is still happening I'd like to listen in. | don’t believe it’s been scheduled?
Thanks,
Emily Lindley

Chief of Staff, Region 6

Sent from my iPhone

On May 22, 2018, at 11:48 AM, "matthew kurvia@bakerbotis.com” <matthew kurvla@bakerbotts.com> wrote:

Mike and Justin, following up. Would you be available for a call to discuss the Texas petition?
Emily and Jim would join. Based on their availability, what works best for you among these times:

Tuesday 5/29: 10, 11or5
Wednesday 5/30: anytime noon or later

All times eastern. Just let us know. Thanks!

Confldantiality Notice:

The inf fon containad in this emall and any attachmants s intended ondy for the radiplentis] listed sbove and

at the emall addrass above and destroy any and all ceples of ©
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]
Sent: 4/17/2018 1:48:11 PM
To: Leopold, Matt [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=4e5cdf09a3924dada6d322¢6794ccafa-Leopold, Mal; Schwab, lustin
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]

Subject: Redesignation substitute analysis

Attachments: HGB 1997 03 RS and Regulatory Overview.docx.pdf

Matt and Justin, forwarding an analysis that may be relevant to current issues.

For today, we’d just like to confirm with you that nothing is underway that would contradict it.

Confidentiality Notios:

The info

rrnation contained in this emall and any stiachments i intendad only for the reciplentis] listed above and may be privilegsd
and oonfidand: fwemination, oopyving, or use of or rellance upoen such information by or to anyone sther than the raciplant{s]
fisted above is prohibited, If vou have received this massage in arror, plaase notify the sender immediately at the emall address
above and destroy any and all coples of this message.
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TEXAS INDUSTRY PROJECT March 6, 2018
Regulatory Process in the wake of South Coast

On February 16, 2018, the U.S. Court of Appeals for the D.C. Circuit issued an opinion in South
Coast Air Quality Management District v. EPA, vacating portions of EPA’s 2008 ozone
implementation rule. In the opinion, the court held that EPA’s nationwide Part 51 requirements
for state “redesignation substitute” submittals failed to include three of five SIP plan components
required by Clean Air Act Section 107(d)(3)(E).

Notably, the opinion did not invalidate the HGB and DFW redesignation substitutes separately
promulgated by EPA into Part 81 in 2015 and 2016.

The opinion, if it survives rehearing and appeal, would at most call for a process to prepare and
submit the three additional plan elements for EPA review and approval. In the interim, EPA’s
rulemaking actions on HGB and DFW, which were not judicially challenged, remain in force in
Part 81 pending a further EPA rulemaking such as a SIP call or error correction action. Before
revisiting the Part 81 actions, the appropriate process would be for Texas to have an opportunity
to submit the additional plan elements.

Below are four key reasons why the South Coast opinion, if it stands, does not invalidate the
separate Part 81 actions and cause HGB and DFW to revert immediately to “severe” and “serious”
status:

L. Rule of law. EPA’s Part 81 actions in 2015 and 2016 were separate final agency actions,
each with administrative records that were not before the court in South Coast. The Part
81 actions underwent notice-and-comment and were judicially reviewable. No petitions
for review were filed on them. They cannot be undone by a judicial opinion reviewing a
different final agency action on a different record.

2. Sustained clean air. The HGB and DFW areas not only attained both the 125 ppb 1-hour
standard and the 84 ppb 8-hour standard, but also have maintained good air quality against
those standards.

98]

Cooperative federalism. Texas framed its Part 81 submittals in the form that EPA
specified by rule for Texas and other states. Those submittals could have included the
additional plan components, had the rules so provided. The cooperative federalism
framework of the Clean Air Act provides an opportunity for Texas to supplement its
submittals before EPA’s Part 81 actions are revisited.

4. Infrastructure impact. Substantial investments in manufacturing infrastructure are
underway based on EPA’s Part 81 actions. “Springing” into a higher nonattainment status
would cause a major detrimental impact to the Texas economy.
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Federal Register/ Vol. 81, No. 216/ Tuesday, November 8, 2016/ Rules and Regulations

78691

TeEXAS—1997 8-HOUR OzONE NAAQS

[Primary and secondary]

Designated area

Designation @

Category/classification

Date Type Date* Type
Dallas-Fort Worth, TX:
Collin County 56 i Nonattainment (5) Subpart 2/Serious.
Dallas County 56 ... Nonattainment ... (5) Subpart 2/Serious.
Denton County 56 . Nonattainment ... (5) Subpart 2/Serious.
Ellis County 56 ............ Nonattainment ... (5) Subpart 2/Serious.
Johnson County 56 ... Nonattainment ... (5) Subpart 2/Serious.
Kaufman County 56 ... Nonattainment ... (5) Subpart 2/Serious.
Parker Countys6 ........ Nonattainment ... (5) Subpart 2/Serious.
Rockwall County 56 ... Nonattainment ... (5) Subpart 2/Serious.
Tarrant County 56 ... v Nonattainment (5) Subpart 2/Serious.
alncludes Indian Country located in each county or area, except as otherwise specified.
1This d*ate is June 15, 2004; unless otherwise no*ted. . . . .

5 Effective January 19, 2011.

8 A Redesignation Substitute was approved on November 8, 2016.

* * * * *
[FR Doc. 2016-26585 Filed 11-7-16; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R0O6-0OAR-2015-0609; FRL~9953~89—
Region 6]

Clean Air Act Redesignation Substitute
for the Houston-Galveston-Brazoria
1997 8-Hour Ozone Nonattainment
Area; Texas

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a
redesignation substitute and making a
finding of attainment for the revoked
1997 8-hour ozone National Ambient
Air Quality Standard (NAAQS) for the
Houston-Galveston-Brazoria ozone
nonattainment area (HGB area).

DATES: This rule is effective on
December 8, 2016.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R06-0AR-2015-0609. All
documents in the docket are listed on
the http://www.regulations.gov Web
site. Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
or other information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
is not placed on the Internet and will be

Sierra Club v. EPA 18cv3472 NDCA

publicly available only in hard copy
form. Publicly available docket
materials are available either
electronically through http://
www.regulations.gov or in hard copy at
the EPA Region 6, 1445 Ross Avenue,
Suite 700, Dallas, Texas 75202—-2733.

FOR FURTHER INFORMATION CONTACT:
Tracie Donaldson, 214-665-6633,
Donaldson.tracie@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” ““us,”
and “our” means the EPA.

I. Background

The background for this action is
discussed in detail in our May 25, 2016
proposal (81 FR 33166). In that
document we proposed to approve a
redesignation substitute and make a
finding of attainment for the 1997 8-
hour ozone NAAQS for the Houston-
Galveston-Brazoria ozone
nonattainment area (HGB area). The
redesignation substitute demonstration
indicates that the area has attained the
revoked 1997 8-hour ozone NAAQS due
to permanent and enforceable emission
reductions and that it will maintain that
NAAQS for ten years from the date of
the EPA’s approval of this
demonstration. Final approval of the
redesignation substitute results in the
area no longer being subject to any
remaining applicable anti-backsliding
requirements, including nonattainment
new source review, associated with the
revoked NAAQS. In general, final
approval of the redesignation substitute
allows Texas to seek to revise the Texas
SIP for the area to remove anti-
backsliding measures from the active

Tiers 8&9

portion of its SIP if it can demonstrate,
pursuant to CAA section 110(1), that
such revision would not interfere with
attainment or maintenance of any
applicable NAAQS, or any other
requirement of the CAA. Because the

EPA believes Texas does not need to
revise its SIP to alter certain provisions
for NNSR effective in the HGB area, the
offset and threshold requirements
applicable in the HGB area for NNSR
will be automatically altered upon
finalization of the redesignation
substitute.

We previously approved a HGB area
redesignation substitute for the revoked
1-hour ozone standard (80 FR 63429). In
this action, we are also finalizing a non-
substantive technical correction to 40
CFR 81.344 to reflect this approval.

We received comments on the
proposal from five commenters. Our
response to the comments are below.

I1. Response to Comments

Comment: Three commenters
recognized the progress of the area and
the work of TCEQ in making such
significant air quality improvements in
the HGB area and urged the EPA to
finalize this action to reflect the changes
in the area.

Response: We agree with the
commenters that HGB area has made
progress in meeting air quality
standards. No changes were made to the
final action based on these comments.

Comment: One of the supportive
commenters urged the EPA to approve
revisions to the Texas SIP to reflect
changes to certain provisions for the
NNSR program effective in the HGB area
as a result of the EPA’s approval of the
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redesignation substitute. The
commenter also asserted that approval
of the redesignation substitute will
result in the area no longer being subject
to any remaining applicable anti-
backsliding requirements.

Response: Due to the drafting of the
Texas SIP, no revision is necessary to
alter NNSR requirements applicable in
the HGB area following finalization of
this redesignation substitute. The NNSR
provisions in the existing Texas SIP
contains a provision that cross-
references the designation of the area to
40 CFR part 81. See 30 TAC section

101.1(71). Because of the structure of
this provision, the identification of an
area’s classification, and thus the related
major source thresholds and offset
ratios, is updated without any
additional revision to the SIP.
Therefore, the EPA’s approval of the
redesignation substitute automatically
updates the applicable NNSR
requirements. Following finalization of
this rule, the NNSR requirements
applicable in the HGB area will be in
accordance with the HGB area’s current
classification for the 2008 ozone
NAAQS for newly permitted sources.t

We note that approval of this
redesignation substitute does not relieve
sources in the area of their obligations
under previously established permit
conditions.?2 81 FR 33161, 33165. The
Texas SIP includes a suite of approved
permitting regulations for the Minor and
Major NSR, which will continue to
apply after approval of the redesignation
substitute in the HGB area. Each of these
programs has been evaluated and
approved by EPA as consistent with the
requirements of the CAA and protective
of air quality, including the
requirements at 40 CFR 51.160 whereby
the TCEQ cannot issue a permit or
authorize an activity that will result in

a violation of applicable portions of the
control strategy or that will interfere
with attainment or maintenance of a
national standard. So moving forward to
a time when the HGB area has a
marginal designation as the only
applicable nonattainment designation,
new sources and modifications will
continue to be permitted and authorized
under the existing SIP requirements if
they are determined to be protective of
air quality. We would also note that
EPA has proposed to reclassify Houston
from marginal to moderate for the 2008

1 See Section D of the TSD for this action in the
docket for this rulemaking for additional
information.

2 See Final Implementation Rule for 2008 Ozone
Standard, 80 FR 12264, at 12299, footnote 83 and
at 12304, footnote 91.
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ozone NAAQS. 81 FR 66240, September
27, 2016.

The EPA agrees that approval of the
redesignation substitute will result in
the HGB area no longer being subject to
the regulatory anti-backsliding
requirements for the 1997 ozone
standard established pursuant to the
principles of CAA section 172(e).
However, if an anti-backsliding
provision is in the Texas SIP and needs
to be changed to reflect the change in
this area’s status, such change is subject
to the SIP revision process, which in
turn is subject to review under CAA
sections 110 and 193, if applicable. To
date, Texas has not submitted a SIP
revision concerning any anti-
backsliding provisions for the EPA’s
consideration.

Comment: One commenter also
recognized the progress and supported
the action but wanted the EPA to clarify
that the redesignation substitute will
permanently eliminate the anti-
backsliding requirements for the
revoked ozone NAAQS.

Response: Following finalization of a
redesignation substitute, an area is no
longer subject to any remaining
applicable anti-backsliding
requirements associated with the
specific revoked NAAQS, including the
major source thresholds and offset ratios
associated with the area’s classification
under those standards. However, as
noted previously, any changes to a SIP
are subject to consistency checks with
CAA sections 110(1) and 193, if
applicable. Because the 1997 ozone
NAAQS has been revoked, no new
requirements associated with that
NAAQS would come due at any future
date.

Comment: One commenter objected to
the use of the redesignation substitute
mechanism and the implications of such
an action. The commenter incorporates
by reference the relevant portions of a
brief filed in a petition challenging the
EPA’s promulgation of the redesignation
substitute. See South Coast Air Quality
Mgmt. Dist. v. EPA, No. 15-1115 (D.C.
Cir.). They contend that the HGB area
continues to have unhealthy levels of
ozone pollution, therefore, raising the
NNSR thresholds and lowering the
offset requirements for the area is
inappropriate. The commenter further
states that our action will result “in
great expense and inefficiency: because
some sources will not prevent pollution,
they and other sources may have to
retrofit at greater expense.” The
commenter asks the EPA to either
disapprove the redesignation substitute
or delay action until the underlying
litigation is resolved.

Tiers 8&9

Response: The EPA disagrees with the
commenter that it is inappropriate to
approve redesignation substitutes for
the Houston-Galveston-Brazoria area for
the 1997 ozone standard. As the
commenter noted, the EPA created the
redesignation substitute in the 2008
ozone SIP Requirements Rule as one of
two acceptable procedures through
which a state may demonstrate that it is
no longer required to adopt any
additional applicable requirements for
an area which have not already been
approved into the SIP for a revoked
ozone NAAQS. 80 FR 12264, 12304
(March 6, 2015).

The EPA acknowledges that this rule
has been challenged in the D.C. Circuit
by the commenter. However, the rule
has not been stayed pending resolution
of the litigation, and as such, it is
appropriate to continue to implement
the 2008 ozone SIP Requirements Rule
during the pendency of the litigation.

The EPA believes the redesignation
substitute is an appropriate mechanism
because it serves as a successor to a
redesignation to attainment, for which
these areas would have been eligible if
the EPA had not revoked the 1-hour and
1997 ozone standards. For a more
detailed description of why the EPA has
determined the HGB area has met the
redesignation criteria for the revoked
1997 ozone standard, see 81 FR 33166
for the proposal and Technical Support
Document. Upon approval of a
redesignation substitute, a state may
request to revise its SIP to shift
regulatory anti-backsliding requirements
contained in the active portion of the
SIP to the contingency measures portion
of the SIP, subject to a showing of
consistency with the general anti-
backsliding checks in CAA sections
110(1) and 193 (if applicable). The EPA
approval of the redesignation substitute
has the same effect on these areas’
nonattainment regulatory anti-
backsliding requirements as would a
redesignation to attainment for the
revoked standard. The EPA believes
that, under any view of anti-backsliding
for a revoked standard, it should not
mean imposing requirements greater
than those that would apply if the
standard had not been revoked.

An approvable redesignation
substitute must include more than a
determination of attainment of the prior
NAAQS, and show that it addresses
redesignation criteria for that NAAQ)S,

Moreover, the state remains subject to
ongoing requirements to meet the new
more stringent 2008 ozone standard in
that area. In this context, the EPA

believes finalizing this action is
appropriate—it recognizes and supports
Texas’s progress in having attained the
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prior standards in the HGB area due to
permanent and enforceable emissions
reductions, and reinforces continued
attainment by demonstrating that the
HGB area can maintain the revoked
standard. See 80 FR 12264, 12305.

III. Final Action

We find that Texas has successfully
demonstrated it has met the
requirements for approval of a
redesignation substitute for the revoked
1997 8-hour ozone NAAQS for the HGB
area. We are approving the
redesignation substitute for the HGB
area based on our determination that the
demonstration provided by the State of
Texas shows that the HGB area has
attained the revoked 1997 8-hour ozone
NAAQS due to permanent and
enforceable emission reductions, and
that it will maintain that NAAQS for ten
years from the date of the EPA’s
approval of this demonstration. As we
no longer redesignate nonattainment
areas to attainment for the revoked 1997
8-hour ozone NAAQS, approval of the
demonstration serves as a redesignation
substitute under the EPA’s
implementing regulations. As a result of
this action, Texas is no longer required
to adopt any additional applicable 1997
8-hour ozone NAAQS requirements for
the area which have not already been
approved into the SIP (40 CFR
51.1105(b)(1)). It also allows the state to
request that the EPA approve the
shifting of planning and control
requirements implemented pursuant to
the 1997 ozone NAAQS from the active
pertion of the SIP to the contingency
measures portion of the SIP, upon a
showing of consistency with CAA
sections 110(1) and 193 (if applicable)
(40 CFR 51.1105(b)(2)).

We are also finalizing a non-
substantive technical correction to 40
CFR 81.344 (Section 107 Attainment
Status Designations for Texas) to reflect
our previous approval of a HGD area
redesignation substitute demonstration
for the revoked 1-hour ozone standard.

1V. Statutory and Executive Order
Reviews

Under Executive Orders 12866 (58 FR
51735, October 4, 1993) and 13563 (76
FR 3821, January 21, 2011), this action
is not a “significant regulatory action”
and therefore is not subject to review by
the Office of Management and Budget.
For this reason, this action is also not
subject to Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action merely approves
a demonstration provided by the State
of Texas and finds that the HGB area is

Sierra Club v. EPA 18cv3472 NDCA

no longer subject to the regulatory anti-
backsliding requirements under the
principles of CAA section 172(e) for the
revoked 1997 8-hour ozone NAAQS;
and imposes no additional
requirements. Accordingly, I certify that
this rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Because this rule does not
impose any additional enforceable
duties, it does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
o0f 1995 (Pub. L. 104—4). This rule also
does not have a substantial direct effect
on one or more Indian Tribes, on the
relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes, as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000), nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999), because it merely
approves a demonstration provided by
the State of Texas and find that the HGB
area is no longer subject to the
regulatory anti-backsliding requirements
under the principles of CAA section
172(e) for the revoked 1997 8-hour
ozone NAAQS; and does not alter the
relationship or the distribution of power
and responsibilities established in the
CAA. This rule also is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because it is not
economically significant.

The rule does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act 0f 1995 (44 U.S.C. 3501 et seq.).
Additionally, this rule does not involve
establishment of technical standards,
and thus, the requirements of section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(15 U.S8.C. 272 note) do not apply.

Executive Order 12898 (59 FR 7629,
February 16, 1994) establishes Federal
executive policy on environmental
justice. Its main provision directs
Federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
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populations and low-income
populations in the United States. The
EPA has determined that this rule will
not have disproportionately high and
adverse human health or environmental
effects on minority or low-income
populations because it does not affect
the level of protection provided to
human health or the environment.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by January 9, 2017.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. This action may
not be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects
40 CFR Part 52

Environmental protection, Air
pellution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Volatile
organic compounds.

40 CFR Fart 81

Environmental protection, Air
pollution control.

Authority: 42 U.S.C. 7401 ef seq.
Dated: October 27, 2016.
Samuel Coleman,
Acting Regional Administrator, Region 6.
40 CFR parts 52 and 81 are amended
as follows:

PART 52—APPROVAL AND
PROMULGATICN OF
IMPLEMENTATION PLANS

& 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 ef seq.
Subpart SS—Texas

® 2. Section 52.2275 is amended by
adding paragraph (n) to read as follows:

§52.2275 Control strategy and
regulations: Ozone.
* * * * *

(n) Approval of Redesignation
Substitute for the Houston-Galveston-
Brazoria 1997 Ozone Nonattainment
Area. EPA has approved the
redesignation substitute for the
Houston-Galveston-Brazoria 1997 ozone
NAAQS nonattainment area submitted
by the State of Texas on August 18,
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2015. The State is no longer being Authorily: 42 U.S5.C. 7401, et seq. “Houston-Galveston-Brazoria, TX” and
required to adopt any additional B 4. Section 81.344 is amended: adding footnote 7.
applicable 1997 ozone NAAQS The revisions and additions read as

requirements for the area. ® a. In the table for “Texas—Ozone (1-
Hour Standard)” by revising the entries

PART 81—DESIGNATION OF AREAS for “Houston-Galveston-Brazoria, TX” §81.344 Texas.

FOR AIR QUALITY PLANNING and revising footnote 4; and

follows:

* * * * )
PURPOSES & b. In the table for “Texas—1997 8-
@ 3. The authority citation for part 81 Hour Ozone NAAQS (Primary and
continues to read as follows: Secondary)” by revising the entries for
TEXAS—OZONE 2
[11-Hour standard]
Designation Classification
Designated area
Date’ Type Date* Type
Houston-Galveston-Brazoria Area, TX:
Brazoria County? ... e Nonattainment ............. 11/15/90 Severe-17.

11/15/90 Severe-17.
11/15/90 Severe-17.
11/15/90 Severe-17.

Chambers County 4 ..o e Nonattainment
Fort Bend County 4 Nonattainment ...
Galveston County 4 Nonattainment ...

Harris County® ..o Nonattainment 11/15/90 Severe-17.
Liberty County 4 ... Nonattainment 11/15/90 Severe-17.
Montgomery County 4 .... N ... Nonattainment ... 11/15/90 Severe-17.
Waller CouNty @ ..o Nonattainment 11/15/90 Severe-17.

1This date is October 18, 2000, unless otherwise noted.
2The 1-hour ozone standard is revoked effective June 15, 2005 for all areas in Texas except the San Antonio area where it is revoked effec-
tive April 15, 2009.

* * * * * *

4 A Redesignation Substitute was approved on October 20, 2015.

TEXAS—1997 8-HoUR OzONE NAAQS

[Primary and secondary]

Designation @ Classification
Designated area
Date’ Type Date? Type
Houston-Galveston-Brazoria, TX:
Brazoria County 7 ... e Nonattainment ............... 4)  Subpart 2/Severe 15.

N

Chambers CoUNY 7 .o e ceerre e Nonattainment ...............
Fort Bend County 7 Nonattainment
Galveston County 7 Nonattainment ...

Subpart 2/Severe 15.
Subpart 2/Severe 15.
Subpart 2/Severe 15.

N

TR EIRIETRTETD

Harris County 7 ........... Nonattainment ... 4} Subpart 2/Severe 15.
Liberty County 7 ..o e Nonattainment 4} Subpart 2/Severe 15.
Montgomery County 7 ..o e Nonattainment ............. 4} Subpart 2/Severe 15.

Waller CoUNtY 7 ..o e e tenir e Nonattainment ............... Subpart 2/Severe 15.

* * * * * * *

a|ncludes Indian Country located in each county or area, except as otherwise specified.
1This date is June 15, 2004, unless otherwise noted.

4 Effective October 31, 2008.
7A Redesignation Substitute was approved on November 8, 2016.
* * * * *
{FR Doc. 2016-26586 Filed 11-7-16; 8:45 am]
BILLING CODE 6560-50-P
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]

Sent: 11/14/2017 4:19:42 PM

To: Patrick, Monique [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=3f271920363c4aecbff1e989a6dfdedb-MPATRICK]

CC: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]

Subject: RE: meeting

11716 at 3:30 pm eastern works for us. Acall is probably fine. Will you send us a dialin?

From: Patrick, Monique [mailto:Patrick.Monique@epa.gov]
Sent: Tuesday, November 14, 2017 9:31 AM

To: Kuryla, Matthew

Cc: Schwab, Justin

Subject: RE: meeting

Hello Matt,
Here are the times Justin is available:

11/15: 9:00 am — 10:30 am and 5:00 pm — 6:00 pm
11/16: 9:00 am — 10:00 am, 11:15 am - 12:00 pm and 3:30 pm — 6:00 pm
11/17: 9:00 am — 11:00 am, 12:00 pm — 1:00 pm, 2:00 pm — 3:00 pm and 4:00 pm — 6:00 pm

Please let me know if you need times from next week too.

From: Patrick, Monique

Sent: Tuesday, November 14, 2017 9:40 AM

To: 'matthew . kuryla@bakerbotts.com' <matthew.kuryla@bakerbotts.com>
Cc: Schwab, Justin <schwab.justin@epa.gov>

Subject: RE: meeting

| will send you times shortly.

Thank you,

M@m%ue A Patrich
Program Specialist

Notary Public

Environmental Protection Agency
Office of General Counsel
Immediate Office

1200 Pennsylvania Avenue NW
Washington, DC 20460

Main #564-8064

Direct #564-5534

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9
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From: matthew.kuryla@bakerbotts.com [mailto:matthew.kurvla@bakerbotts.com]
Sent: Tuesday, November 14, 2017 9:15 AM

To: Patrick, Monique <Patrick. Monique@epa.gov>

Cc: Schwab, Justin <Schwab. Justin@epa.gov>

Subject: meeting

Monique, we would like to schedule a time to talk with Justin and others. I'm thinking that we would come to your
offices. We have some others down here that we’d like to include. What two or three times work best for Justin?

Matt Kuryla
Partner

Baker Botts LL.P.
matthew.kurvla@bakerbotts.com

Ex. 6

910 Louisiana Street
Houston, Texas 77002
USA
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Message

From: matthew.kuryla@bakerbotts.com [matthew . kuryla@bakerbotts.com]

Sent: 11/14/2017 4:11:59 PM

To: Patrick, Monique [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=3f271920363c4aecbff1e989a6dfdedb-MPATRICK]

CC: Schwab, Justin [/o=ExchangeLabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]

Subject: RE: meeting

Checking — thanks!

From: Patrick, Monique [mailto:Patrick.Monique@epa.gov]
Sent: Tuesday, November 14, 2017 9:31 AM

To: Kuryla, Matthew

Cc: Schwab, Justin

Subject: RE: meeting

Hello Matt,
Here are the times Justin is available:

11/15: 9:00 am — 10:30 am and 5:00 pm — 6:00 pm
11/16: 9:00 am — 10:00 am, 11:15 am - 12:00 pm and 3:30 pm — 6:00 pm
11/17: 9:00 am — 11:00 am, 12:00 pm — 1:00 pm, 2:00 pm — 3:00 pm and 4:00 pm — 6:00 pm

Please let me know if you need times from next week too.

From: Patrick, Monique

Sent: Tuesday, November 14, 2017 9:40 AM

To: 'matthew . kuryla@bakerbotts.com' <matthew.kuryla@bakerbotts.com>
Cc: Schwab, Justin <schwab.justin@epa.gov>

Subject: RE: meeting

| will send you times shortly.

Thank you,

M@m%ue A Patrich
Program Specialist

Notary Public

Environmental Protection Agency
Office of General Counsel
Immediate Office

1200 Pennsylvania Avenue NW
Washington, DC 20460

Main #564-8064

Direct #564-5534

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9
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From: matthew.kuryla@bakerbotts.com [mailto:matthew.kurvla@bakerbotts.com]
Sent: Tuesday, November 14, 2017 9:15 AM

To: Patrick, Monique <Patrick. Monique@epa.gov>

Cc: Schwab, Justin <Schwab. Justin@epa.gov>

Subject: meeting

Monique, we would like to schedule a time to talk with Justin and others. I'm thinking that we would come to your
offices. We have some others down here that we’d like to include. What two or three times work best for Justin?

Matt Kuryla
Partner

Baker Botts LL.P.
matthew.kurvla@bakerbotts.com

Ex. 6

910 Louisiana Street
Houston, Texas 77002
USA
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Message

From: Sahay, Shailesh [Shailesh.Sahay@POET.COM]

Sent: 4/27/2018 10:56:37 PM

To: Gunasekara, Mandy [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=53d1a3caa8bbdebab8a2d28ca59b6f45-Gunasekara,]

CC: Lewis, Josh [fo=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=b22d1d3bh3f84436a524f76ab6c79d7e-JOLEWIS]; Atkinson, Emily
[/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=bb2155adef6ad44aea9410741f0c01d27-Atkinson, Emily]; Schwab, Justin
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus]

Subject: Thanks and follow-up meeting

Mandy and Justin,

Thanks so much for connecting today regarding POET's corn fiber RFS pathway application and other issues.’
As we discussed, I'm writing to follow up and request a meeting with Assistant Administrator Wehrum with
respect to our application.

We envision the following attendees, though this list is subject to change based on the particular date we
settle on:

o Jeff Lautt, President and Chief Operating Officer
e Mary Frontczak, General Counsel and SVP

o Kyle Gilley, SVP

s« Dave Bushong, SVP

s Shai Sahay (me), Senior Regulatory Counsel

Please let us know which dates might make sense, and thanks for your ongoing hard work at the Agency.

Best,
Shai

Ex. 6
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Message

From: mark.hamlin@bakerbotts.com [mark.hamlin@bakerbotts.com]

Sent: 5/25/2018 9:03:24 PM

To: alan.greenberg@usdoj.gov [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=usercbd2f880]

CC: Aaron.Streett@BakerBotts.com; matthew.kuryla@bakerbotts.com [/o=ExchangelLabs/ou=Exchange Administrative

Group (FYDIBOHF23SPDLT)/cn=Recipients/cn=0f258c275a5c45119dd6a95a93f7b4 1e-
matthew.kuryla@bakerbotts.com]; Ting, Kaytrue [/o=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=65b5a3451a7347b585ced174b38948ad-Ting, Kaytrue]; Schwab, Justin
[fo=Exchangelabs/ou=Exchange Administrative Group
(FYDIBOHF23SPDLT)/cn=Recipients/cn=eed0f609c0944cc2bbdb05df3al0aadb-Schwab, Jus];
austin.echols@bakerbotts.com

Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Attachments: Sierra Club de Puerto Rico_ MTD.PDF; Sierra Club de Puerto Rico_Response to MTD.PDF; Sierra Club de Puerto
Rico_Opinion.pdf; Sierra Club de Puerto Rico v EPA (Petitioner Final Brief).pdf; Sierra Club de Puerto Rico v EPA
(Respondent Final Brief).pdf

Alan,

Following up on our conversation this afternoon, please find attached the final briefs, motion to dismiss and response,
and the D.C. Circuit’s opinion in Sierra Club de Puerto Rico v. EPA.

Regards,
Mark

Mark Hamlin
Baker Botts L.L.P

Ex. 6

From: Greenberg, Alan (ENRD) <Alan.Greenberg@usdoj.gov>

Sent: Thursday, May 24, 2018 10:04 AM

To: Hamlin, Mark <mark.hamlin@bakerbotts.com>

Cc: Streett, Aaron <Aaron.Streett@BakerBotts.com>; Kuryla, Matthew <matthew.kuryla@bakerbotts.com>;
Ting.Kaytrue@epa.gov

Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Mark;
fam available for a call any time after 11:30 am central time tomorrow.

Alan

From: mark hamlin@bakerbotts.com <mark.hamiin®bakerbotts.com>

Sent: Thursday, May 24, 2018 8:52 AM

To: Greenberg, Alan (ENRD) <AGreenberp@ ENRD USDOLGOV>

Ce: Aaron.Sireett@BakerBotis.com, matthow kurvia@hakerbotis.com Ting Kavirue@epn.gov
Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Alan,
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Apologies for the delayed response to your email. Would you be available to participate in a call after 11:00 am central
time tomorrow {5/25)? We would like Aaron to be able to participate, but he is unable to make a call today.

Regards,
Mark

Mark Hamlin
Baker Botts L.L.P

Ex. 6

From: Greenberg, Alan (ENRD) <&lan.Greenberg@usdoleow>

Sent: Wednesday, May 23, 2018 1:37 PM

To: Hamlin, Mark <mark hamiingbakerbotts.com>

Cc: Streett, Aaron <&aron. Sireeli@ BakerBoits.com>; Kuryla, Matthew <matthew kurvia@bakerbotts.com>; Ting,
Kaytrue <Ving.kavirusfilena gov>

Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Mark:
{could participate in a call at 10:00 amy or 1:00 pm central time tomorrow,
Thanks.

Alan

From: mark hamiin@bakerbotts.com <mark hamin@bakerbotis.com>
Sent: Tuesday, May 22, 2018 4:29 PM

To: Greenberg, Alan (ENRD) <AGreenbers@ EMRD USDOLGOY>

Cc: Agron Streett@ BakerBottscoms matthew kurvia@bakerbotis.com
Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

JDG Communication - Subject to Join Defense Privilege
Alan,

Following up on conversations from yesterday and this morning, the BCCA Appeal Group had targeted May 29 as the
deadline for filing a motion to dismiss or, in the alternative, to hold the matter in abeyance. This target date is not based
upon a specific deadline requirement for motions under the Federal Rules of Appellate Procedure or the Circuit

Rules. Instead, we targeted this date as it represents that latest date by which EPA must file the administrative record
with the court, after which briefing schedules will be set. See FRAP 17.

With respect to the content of the motion, the BCCA Appeal Group still anticipates requesting a dismissal on the grounds
that the Petitioners’ claim is not based solely on after-arising grounds and is, therefore, time-barred. Included below is a

provisional outline of our intended argument for dismissal.

Would you be available for a follow-up call this Thursday, May 24? We can be available at 9:00 am, 10:00 am, or 1:00
pm CT. Please let me know if you can make any of these times and | will get the call on everyone’s calendar.

Statutory Background
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e A petition for judicial review of an EPA rulemaking must be filed within 60 days of the notice of the rulemaking
unless the grounds for the petition are based solely on grounds arising after the sixtieth day. CAA §307(b}){1)
(emphasis added).

e Petitioners do not contest that their petition falls outside the 60-day limitations period. Instead, Petitioners
assert that the decision in South Coast Air Quality Management District v. EPA, 882 F.3d 1138 (D.C. Cir. 2018),
establishes after-arising grounds that permit judicial review.

Caselaw Analyzing After-Arising Grounds

e As explained by the D.C. Circuit, it takes more than a new factual development to establish after-arising
grounds. Sierra Club de Puerto Rico v. FPA, 815 F.3d 22, 27 (D.C. Cir. 2016). Instead, the court looks to whether
the petitioners’ claimed injuries would have been speculative and deprived the court of jurisdiction under Article
[l if brought within the 60-day limitations period. /d.

e Stated more simply, the court looks to whether the petitioners could have raised their merits argument prior to
the asserted after-arising grounds. Honeywell international, Inc. v. EPA, 705 F.3d 470 (D.C. Cir. 2013). If the
claim was ripe for review within the 60-day limitations period, it is time-barred if brought thereafter.

Petitioners’ Prior Challenges to the Redesignation Substitute
e Petitioners’ brief in South Coast:

o In March 2016, Petitioners filed a brief in their challenge to the 2008 ozone NAAQS implementation rule
that asserted that the Clean Air Act did not grant EPA the authority to create the redesignation
substitute mechanism as an alternative to formal redesignation under the Act.

o Furthermore, Petitioners alleged that the relaxation of control measures under the revoked standards
through the redesignation substitute mechanism “allow[s] weaker protections in communities that
violate the new standard and have a history of violating prior standards.”

e Petitioners’ comments on the Texas redesignation substitute rulemakings:

o InJune 2016, Petitioners raised similar objections to the Texas redesignation substitutes as were made
in their brief in South Coast, discussed above. Indeed, Sierra Club’s comments specifically state that
“It]he ‘redesignation substitute’ is illegal and arbitrary and for all the reasons given in [the Petitioners’
South Coast] brief, the relevant portions of which are incorporated by reference.”

o Petitioners’ comments further allege that “residents in these communities will continue to breathe
unsafe air” were EPA to approve the redesignation substitutes.

Petitioners’ Claim was Ripe for Review Within the 60-day Limitations Period

e The Petitioners’ prior objections to the redesignation substitute mechanism did not depend upon future or
speculative actions or injuries.

e Instead, Petitioners could have petitioned a court to find the redesignation substitutes were inconsistent with
the Clean Air Act within the 60-day limitations period.

e Furthermore, any alleged injury in connection with EPA’s approval of a redesignation substitute would be
realized upon the rulemaking’s effective date.

e Accordingly, petitioners were capable of raising their merits argument and establishing Article il standing within
the 60-day limitations period.

Petitioners’ Claim is Time-Barred

e As demonstrated above, the Petitioners could have petitioned for judicial review of the Texas redesignation
substitutes within the 60-day limitations period.

e Petitioners now assert that the South Coast decision represents after-arising grounds, but this decision has not
created grounds for a substantive argument that could not have brought within the 60-day limitations period.

e The mere issuance of judicial precedent that bolsters a substantive argument for challenging agency action does
not constitute an after-arising ground when the substantive argument itself was available within the statutory
timeframe for petitioning for judicial review.

e Accordingly, the South Coast decision does not establish after-arising grounds.
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e Finally, even if the South Coast decision could establish after-arising grounds—which we dispute—it certainly
could not do so before the mandate issues and the decision has become effective.
e Accordingly, Petitioners’ claim is not based upon after-arising grounds and should be dismissed as time-barred.

Abeyance as an Alternative to Dismissal
e Were the court to deny a request for dismissal, the BCCA Appeal Group would support a request to hold the
case in abeyance pending either (1) resolution of the petition for rehearing in the D.C. Circuit and any
subsequent appeal or {2) resolution of the administrative petition for reconsideration of the redesignation
substitutes.

Mark Hamlin
Baker Botts L.L.P

Ex. 6

From: Kuryla, Matthew

Sent: Tuesday, May 22, 2018 9:53 AM

To: Greenberg, Alan (ENRD) <Alan.Greenberg@usdolzov>

Cc: Hamlin, Mark <mngrichamlin®bakerbotis.com>; Streett, Aaron <Aaron Sireeti @ BakerBotis.com>
Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Yes. Apologies — we identified no deadline, but just your administrative record date, which is on the same timeframe.

We will outline our additional thoughts shortly abouti Exemption 5

From: Greenberg, Alan (ENRD) <Alan.Greenberg@usdolzoy>

Sent: Tuesday, May 22, 2018 9:28 AM

To: Kuryla, Matthew <matthew hurvia@bakerboltiscom>

Cc: Hamlin, Mark <mngrichamlin®bakerbotis.com>; Streett, Aaron <Aaron Sireeti @ BakerBotis.com>
Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Matt:

Did you have a chance to confer with vour colleagues about the source of any potential deadline for a motion to
dismiss?

Thanks. Alan

From: miatthew kurda@hakerbotts.com <matthew kurvia@bhakerbotis.com>
Sent: Wednesday, May 16, 2018 2:20 PM

To: Greenberg, Alan (ENRD) <AGreenberg@ENRD.USDOLGOY>

Cc: mark.hamilin®bakerbotis.com; AaronStreeit @ BakerBolis.com

Subject: Re: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Thanks, Alan. We would also like to discuss a motion to dismiss on the basis of untimeliness. Can we set a call early next
week on that?

Sent from my iPhone

On May 16, 2018, at 11:36 AM, Greenberg, Alan (ENRD) <&lan.Greenberg@usdol gov> wrote:

Matt:
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You can represent that EPA will not oppose vour clients” meotion to interveneg,

Alan

From: matthew kurvla@hakerbotis.com <matthew kurvia@bakerbotis.com>

Sent: Wednesday, May 16, 2018 9:20 AM

To: murk.hamiin@®bakerbotts.com; Greenberg, Alan (ENRD) <AGrzenberp@ENRLLUSDOLGOV>
Cc: Aaron.Streett® BakerBotts. com

Subject: RE: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Alan, just following up. We intend to file a motion for leave to intervene in this case on behalf of the
BCCA Appeal Group, the Texas Chemical Council and the Texas Oil and Gas Association. Will EPA take a
position on it?

From: Hamlin, Mark

Sent: Monday, May 14, 2018 1:24 PM

To: slangreenbere@usdoleoy’ <slangreenbers@usdoleoy>

Cc: Kuryla, Matthew <miatthew kurvla@bakerboits.com>; Streett, Aaron
<Aaron.Strestt®BakerBotis.com>

Subject: Downwinders at Risk v. EPA, Fifth Circuit, petition filed 4/19/18

Alan,

We represent an industry coalition that anticipates filing a motion intervene in support of Respondent
EPA in Downwinders at Risk v. EPA, No. 18-60290 (5th Cir.). This case represents the challenge to EPA’s
rulemakings approving “redesignation substitutes” for the Dallas-Fort Worth and Houston-Galveston-
Brazoria areas. At vyour earliest convenience, can you please let me know your client’s position on this
motion so is can be included in the motion.

Thank you,
Mark

Mark Hamlin lAssociate | i‘ﬁgkw Hotts LLP

WWW bakcrbotts com | m1r1< ha1nlm(@b1kcrbotts com
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ORAL ARGUMENT REQUESTED, NOT YET SCHEDULED

IN THE UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

No. 14-1138

SIERRA CLUB DE PUERTO RICO, CIUDADANOS EN DEFENSA DEL
AMBIENTE, MADRES DE NEGRO DE ARECIBO, AND COMITE BASURA
CERO ARECIBO,

Petitioners,

V.

U.S. ENVIRONMENTAL PROTECTION AGENCY AND GINA MCCARTHY
IN HER OFFICIAL CAPACITY AS ADMINISTRATOR OF THE U.S.
ENVIRONMENTAL PROTECTION AGENCY,

Respondents,

ENERGY ANSWERS ARECIBO, LLC,

Intervenor Respondent.

Petition for Review of a Final Rule of the
United States Environmental Protection Agency

OPENING BRIEF OF PETITIONERS

Christopher D. Ahlers Douglas A. Ruley
8163 Oak Leaf Lane Environmental and Natural Resources
Williamsville, NY 14221 Law Clinic
(716) 636-4830 Vermont Law School
chrisahlers@vermontlaw.edu P.O. Box 96, 164 Chelsea Street
Attorney for Petitioners South Royalton, VT 05068
(802) 831-1630 druley@vermontlaw.edu
Dated: August 31, 2015 Attorney for Petitioners
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USCA Case #14-1138  Document #1570708 Filed: 08/21/2015  Page 2 of 80
PETITIONERS’ CERTIFICATE ASTO
PARTIES, RULINGS, AND RELATED CASES
In accordance with Circuit Rule 28(a)(1), the Sierra Club de Puerto Rico,
Ciudadanos en Defensa del Ambiente, Madres de Negro de Arecibo, and Comité
Basura Cero Arecibo (collectively, “Petitioners™) hereby certify as follows:
(A) Parties and Amici
Petitioners:
Sierra Club de Puerto Rico
Ciudadanos en Defensa del Ambiente
Madres de Negro de Arecibo

Comité Basura Cero Arecibo

Respondents:

United States Environmental Protection Agency
Gina McCarthy, Administrator of the U.S. Environmental Protection Agency

Intervenors:
Energy Answers Arecibo, LLC
none
(B) Ruling Under Review

The present case seeks review of the nationally applicable final rule
promulgated by the United States Environmental Protection Agency (“EPA”) titled
Requirements for Preparation, Adoption, and Submittal of SIPs; Approval and
Promulgation of State Implementation Plans, published at 45 Fed. Reg. 31,307,

1
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USCA Case #14-1138  Document #1570708 Filed 08/231/2015  Page 3 of 80

31,312 (May 13, 1980), JA19, 23. This rule is now codified at 40 C.F R.
§51.165(a)(2)(1), JA24-25. With respect to the decision of the Environmental
Appeals Board dated March 25, 2014, this appeal is addressed to its reasoning that
Nonattainment New Source Review does not apply to this incinerator, based on
EPA’s rule. Board Opinion 22-28, JA265-271.
(C) Related Cases

Petitioners appealed the grant of a permit to construct to Energy Answers
Arecibo, LLC (“Energy Answers”) under the Prevention of Significant
Deterioration program in /n re: Energy Answers Arecibo, LLC (Arecibo Puerto
Rico Renewable Energy Project), Prevention of Significant Deterioration Appeal
Nos. 13-05-13-09 (Environmental Appeals Board, U.S. Environmental Protection
Agency). The Board made a decision in favor of Energy Answers.

Petitioners are not aware of any other related cases pending before this court

or any other court.
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PETITIONERS’ RULE 26.1 DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1, D.C. Circuit Rule 26.1, and the Clerk’s
Order of July 21, 2014, Petitioners make the following disclosures.

Sierra Club de Puerto Rico. Sierra Club de Puerto Rico is a chapter of
Sierra Club, a national nonprofit corporation organized and existing under the laws
of the State of California that is dedicated to the protection and enjoyment of the
environment. Sierra Club has no parent corporations and no publicly held
company has a 10% or greater ownership interest in Sierra Club.

Ciudadanos en Defensa del Ambiente. Ciudadanos en Defensa del
Ambiente, also known as Ciudadanos en Defensa del Ambiente, Inc., is a non-
profit organization incorporated in the Department of State of the Commonwealth
of Puerto Rico. Since its founding in 1993, 1t has been dedicated to the protection
of the environment and natural resources and the right of communities to a healthy
environment in Puerto Rico, particularly in the region of Arecibo. It has no parent
corporations, and no publicly held company has a 10% or greater ownership
interest in it.

Madres de Negro de Arecibo. Madres de Negro de Arecibo is an
association of Arecibo residents dedicated to the protection and enjoyment of the
environment and the health in Arecibo, through education and opposition to the

incineration of solid wastes being proposed by Energy Answers Arecibo, LLC. No
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publicly held company has a 10% or greater ownership interest in it. No members
of the association have issued shares or debt securities to the public.

Comité Basura Cero Arecibo. Comité Basura Cero Arecibo is a chapter of
Basura Cero Puerto Rico, Inc., a non-profit corporation organized and existing
under the laws of Puerto Rico, and dedicated to the protection of the environment
and health through the promotion of the goal of zero wastes and the opposition to
the incineration and disposal of wastes. Basura Cero Puerto Rico, Inc. has no
parent corporations, and no publicly held company has a 10% or greater ownership

interest in it.
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Acronym/Abbreviation English
CAA Clean Air Act
EPA United States Environmental Protection Agency
Pb lead
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STATEMENT OF JURISDICTION

The petition seeks judicial review of the nationally applicable final rule of
the Environmental Protection Agency (“EPA™) entitled Requirements for
Preparation, Adoption, and Submittal of SIPs; Approval and Promulgation of State
Implementation Plans, 45 Fed. Reg. 31,307, 31,312 (May 13, 1980), JA19, 23.
This rule 1s now codified at 40 C.F.R. §51.165(a)(2)(1). The Court has jurisdiction
under Section 307(b)(1) of the Clean Air Act, 42 U.S.C. §7607(b)(1).

EPA has made a motion to dismiss, arguing that this legal challenge is not
ripe or timely. We address EPA’s argument in Point Il of our Argument below,
pages 19-25, 26-28.

STATUTES AND REGULATIONS

Pertinent statutes and regulations appear in a statutory addendum to this
brief, separately bound.

ISSUES FOR REVIEW

1. Under its final rule at 45 Fed. Reg. 31,307 (May 13, 1980), as codified
at 40 C.F.R. §51.165(a)(2)(1), EPA limits the preconstruction review program for
nonattainment areas under Sections 172(c)(5) and 173 of the Clean Air Actto a
new major stationary source “that is major for the pollutant for which the area is
designated nonattainment.” Is EPA’s rule arbitrary, capricious, an abuse of

discretion, or otherwise not in accordance with law? 42 U.S.C. §7607(d)(9)(A).
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2. Is EPA’s rule invalid under Step One of Chevron U.S.A., Inc. v.
Natural Resources Defense Council, Inc., 467 U.S. 837 (1984)?
3. Is EPA’s rule invalid under Step Two of Chevron?
BACKGROUND
I Procedural History

A.  Designation of the Lead Nonattainment Area in Arecibo, Puerto
Rico.

In 2011, EPA designated a part of the municipality of Arecibo as
nonattainment for lead. 76 Fed. Reg. 72,097, 72,119 (Nov. 22, 2011), JA117, 119;
40 C.E.R. §81.355.% This designation applies to the “[a]rea bounded by 4 km from
the boundaries of the Battery Recycling Company facility.” /d. This means that
this part of Arecibo is not in attainment with the national ambient air quality
standards for lead. See 42 U.S.C. §7407(d)(1)(A).

B. Incinerator’s Potential to Emit for Lead and Lack of Viable
Offsets.

Energy Answers Arecibo, LLC (“Energy Answers”) seeks to construct an
incinerator in this nonattainment area. EPA Fact Sheet, Prevention of Significant
Deterioration Draft Permit 3, JA178; Prevention of Significant Deterioration Air
Quality Modeling Analysis Amendment 2 (Feb. 2012), JA164. The incinerator

would release lead emissions into the air. Prevention of Significant Deterioration

? The island of Puerto Rico is one air quality control region. 40 C.F.R. §81.77.
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Permit Application, Section 5.2.10, 5-37 (“Lead 1s present in refuse and 1s released
as fumes and fine particulate matter during combustion™), JA156. It 1s Petitioners’
position that Energy Answers may not construct and operate the proposed
incinerator because it is unable to obtain the offsets of lead emissions required
under the Nonattainment New Source Review Program. See 42 U.S.C.
§7503(a)(1)(A), (c). This is because the incinerator would release more lead
emissions than the battery recycling facility that caused the lead nonattainment
problem.

Assuming operation for every hour of the year (8,760 hours), Energy
Answers lists potential lead emissions as 0.31 tons/year from two boilers each
having potential emissions of 0.153 tons/year. Prevention of Significant
Deterioration Permit Application 3-4, Table 3-1, JA130. This is equal to 620
pounds per year.” The incinerator will actually operate at 95% availability, or
8,322 hours per year. Id., Section 3.1.1, 3-1, JA127. In addition, each boiler will
operate between a range of emissions rates for lead—a minimum rate of 0.028
pounds/hr and a maximum rate of 0.038 pounds/hr. /d., Appendix A-Table 2,
JA157. Therefore, minimum actual emissions from the combined boilers will be

4 . . . .
466 pounds per year,” and maximum actual emissions from the combined boilers

30.31 tons/year x 2,000 pounds/ton = 620 pounds/year.
%2 boilers x 8,322 hour/year x 0.028 pounds/hour = 466 pounds/year.
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will be 632 pounds per year.” These potential emissions are greater than the actual
emissions of lead from the battery recycling facility for each of the years 2007—
2013. EPA Envirofacts Report (July 4, 2013), JA222-226; EPA Envirofacts
Report (Sept. 22, 2014), JA354-358. There are a limited number of sources
contributing to the lead nonattainment problem, the major one being the battery
recycling facility. Letter from EPA Region 2 to Governor of Puerto Rico (June 14,
2011), Technical Support Document 4, Table 3, JA217 (identifying two sources of
lead emissions: the battery recycling facility and the Puerto Rico Electric Power
Authority).

C. Incinerator’s Potential to Emit for Attainment Pollutants.

Because 1t 1s capable of charging more than 50 tons of waste per day, the
incinerator 1s a specified source and is therefore subject to the lower 100 tons/year
threshold for review under the Prevention of Significant Deterioration program.
Final Permit 22, JA347 (limiting fuel consumption rate to 2,106 tons per day).
Under the final permit, the incinerator has allowable emissions greater than the 100
tons/year threshold for five air pollutants. Final Permit 7, JA346 (listing annual
emissions limitations of 357 tons/year for carbon monoxide, 352 tons/year for

nitrogen oxides, 260 tons/year for sulfur dioxide, 124 tons/year for hydrogen

> 2 boilers x 8,322 hour/year x 0.038 pounds/hour = 632 pounds/year.
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chloride, and 104 tons/year for coarse particulates). Therefore, these potential
emissions make it a “major emitting facility” under the Prevention of Significant
Deterioration program. Data submitted by Energy Answers in its permit
application support the conclusion that it is a “major emitting facility” for these
pollutants. Prevention of Significant Deterioration Permit Application 3-4, Table
3-1, JA130.

D.  Permit Application and EPA’s Response to Comments
(Prevention of Significant Deterioration program).

EPA is the permitting authority for the Prevention of Significant
Deterioration program 1n Puerto Rico. 40 C.F.R. §52.2729 (state provisions not
approvable). In approving Energy Answers’ application, EPA asserted that the
incinerator 1s not subject to Nonattainment New Source Review, based on its rule
limiting the pollutants whose potential to emit may trigger this program, to only
nonattainment pollutants. EPA Response to Comments 99 (Y5), 107-08 (comment

2), JA207,208-209.°

® EPA also concluded that the incinerator is not subject to Nonattainment New
Source Review because its projected lead emissions of 0.31 tons/year are less than
a Significant Emission Rate of 0.6 tons/year. See EPA Response to Comments
107-08, comment 2, JA208-209. But if the Court grants Petitioners the relief
requested and vacates EPA’s rule, the facility will be subject to Nonattainment
New Source Review by virtue of its potential to emit for at least five other air
pollutants—carbon monoxide, nitrogen oxides, sulfur dioxide, hydrogen chloride,
and coarse particulates. Therefore, any Significant Emission Rate for lead would
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E. Permit and EPA’s Final Agency Action (Prevention of Significant

Deterioration program).

Following a public comment period, EPA granted a permit to Energy
Answers. Petitioners filed a Petition for Review with the Environmental Appeals
Board, which included arguments why EPA’s rule 1s unlawful. Petition for
Review to Environmental Appeals Board 21-33 (July 22, 2013), JA264-276. On
March 25, 2014, the Environmental Appeals Board denied the petition for review
and rejected those arguments. Board Opinion 22-28, JA265-271. On May 19,
2014, EPA published notice of its final agency action granting a final permit to
Energy Answers. 79 Fed. Reg. 28,710, 28,712 (May 19, 2014), JA120, 122.

F. Petitioners’ Legal Challenge to EPA’s Rule.

Petitioners filed a petition for review on July 17, 2014, within 60 days of the
publication of the notice in the Federal Register. They assert that EPA’s rule at 45
Fed. Reg. 31,307, 31,312, currently codified at 40 C.F.R. §51.165(a)(2)(1), 1s
invalid under the two-step test of Chevron v. Natural Resources Defense Council

467 U.S. 837, 84243 (1984).

not have any effect on the applicability of Nonattainment New Source Review to
the incinerator.
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II. Rulemaking History

A.  Pre-1977 EPA Rulemakings.

Prior to the 1977 Clean Air Act Amendments, there was no statutory new
source review program. But questions arose as to whether EPA would restrict the
construction of new sources in nonattainment areas. In response, EPA issued an
Interpretative Ruling establishing major source thresholds that would trigger
certain restrictions. 41 Fed. Reg. 55,524 (Dec. 21, 1976), JA26. EPA set major
source thresholds of 100 tons/year for certain pollutants except for carbon
monoxide, set at 1,000 tons/year. /Id. at 55,525, 55,528, column 1, JA27, 28. On
the same date, EPA also proposed to cut the thresholds in half. 41 Fed. Reg.
55,558, 55,559, column 2 (Dec. 21, 1976), JA29-30. But Congress passed the
1977 amendments, which overshadowed these regulatory efforts.

B. 1977 Clean Air Act Amendments.

The 1977 Clean Air Act Amendments created a federal permitting program
for new or modified stationary sources constructed after August 7, 1977. There are
two parts to this program. The first is the Prevention of Significant Deterioration
program, located at Sections 160—-169B of the Clean Air Act. Pub. L. 95-95, 91
Stat. 685, 731-42; 42 U.S.C. §§7470-7492. The second 1s the Nonattainment New
Source Review program, located at Sections 171-179B of the Clean Air Act. Pub.

L.95-95, 91 Stat. 685, 745-51: 42 U.S.C. §§7501-7509a.
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To determine applicability, Congress provided a new statute-wide, uniform
general definition of “major stationary source” and “major emitting facility.” Pub.
L. 95-95, 91 Stat. 685, 769-70. This 1s the same statutory language that exists
today 1n Section 302(j):

() Except as otherwise expressly provided, the terms

“major stationary source’ and “major emitting facility”

mean any stationary facility or source of air pollutants

which directly emits, or has the potential to emit, one

hundred tons per year or more of any air pollutant

(including any major emitting facility or source of

fugitive emissions of any such pollutant, as determined

by rule by the Administrator).
42 U.S.C. §7602(j) (emphasis added). This threshold applies to all facilities, as
there 1s no distinction between specified and unspecified sources. See id. “Major
stationary source” and “major emitting facility” are defined synonymously. See id.

The Prevention of Significant Deterioration program under Section
165(a)(1) requires a permit for the construction of a new source in an air quality
control region that 1s 1n attainment with any of the national ambient air quality
standards. 42 U.S.C. §7475(a)(1). The national ambient air quality standards are
uniform, national standards that apply to the six criteria pollutants, which include
coarse and fine particulates (collectively, “particulates™), ozone, nitrogen oxides,
sulfur dioxide, lead, and carbon monoxide. 40 C.F.R. §§50.1-50.18.

For the Prevention of Significant Deterioration program, Congress deviated
from the general definition in Section 302(j) and provided a specific definition of

8
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“major emitting facility.” In Section 169(1), Congress defined a “major emitting
facility” as a specified facility that emits or has the potential to emit 100 tons/year
of any air pollutant, or any other source with a potential to emit 250 tons/year of
any air pollutant. Pub. L. 95-95, 91 Stat. 685, 740-41; 42 U.S.C. §7479(1).

The Nonattainment New Source Review program under Sections 172 and
173 requires a permit for the construction of a new “major stationary source” in an
air quality control region that is in nonattainment with any national ambient air
quality standard. 42 U.S.C. §§7502(c)(5) (*“Such plan provisions shall require
permits for the construction and operation of new or modified major stationary
sources anywhere in the nonattainment area, in accordance with section 7503 of
this title™), 7503(a) (“The permit program required by section 7502(b)(6) of this
title shall provide that permits to construct and operate may be issued if . ...”).

In contrast to the Prevention of Significant Deterioration program, Congress
did not create a special definition of “major emitting facility” for Nonattainment
New Source Review. Rather, it followed the general definition of “major

stationary source” in Section 302. Pub. L. 95-95, 91 Stat. 685, 747 (requiring

“permits for the construction and operation of new or modified stationary sources

7 The reference to “Section 7502(b)(6)” in Section 7503(a) should read “Section
7502(b)(5).” Current Section 7502(b)(5) was originally located at Section
7502(b)(6). See Pub. L. 95-95, 91 Stat. 685, 747-48. In the 1990 amendments,

Congress moved it to Section 7502(b)(5) but failed to amend the reference in
Section 7503(a). See Pub. L. 101-549, 104 Stat. 2399, 2414—15 (Nov. 15, 1990).

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9

ED_002061_00162549-00026



USCA Case #14-1138  Document 1570708 Fed: 08/31/2015 Page 27 of 80

in accordance with section 173 . . ), 748 (imposing permit requirements for a
“major stationary source™); 42 U.S.C. §§7502(c)(5), 7503(a), (c).
The legislative history reflects this dual approach. Four days before the
passage of the 1977 Amendments, the House Report summarized that
“preconstruction permits are required by the act for all new or modified major
stationary sources, whether locating in significant deterioration or nonattainment
areas.” H.R. Rep. No. 95-564 (1977) (Conference Report), 1977 U.S.C.C.AN.
1502, 1508, JA348, 350. While Congress generally defined “major stationary
source” and “major emitting facility” synonymously, it modified the definition of
“major emitting facility” for the Prevention of Significant Deterioration program:
Defines major stationary source and major emitting
facility as defined in the Senate bill. For the purposes of
prevention of significant deterioration, a modification
of this term is used. That modification appears 1n the part
on prevention of significant deterioration.

Id. at 1553 (emphasis added).

C. Post-1977 EPA Rulemakings.

Following the 1977 amendments, EPA acknowledged that the new statute-
wide definition of Section 302(j) determines a “major stationary source” for
triggering Nonattainment New Source Review. 43 Fed. Reg. 21,673, 21,675,

column 3 (May 19, 1978) (Notice of Policy Memorandum acknowledging

“requirement that permits be issued for the construction and operation of new or

10
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modified major sources in accordance with Section 173 .. .”), JA31, 32. In an
Emission Offset Interpretative Ruling, EPA revised the 1976 Interpretative Ruling
to conform to this new statutory definition:

Section 129(a) of the 1977 Amendments requires that the

offset requirements be applicable to all major stationary

sources (including Federal facilities) as defined in

Section 302 of the Act (1.e. sources with potential

emissions of 100 tons or more per year).
44 Fed. Reg. 3,274, 3,276, column 1 (Jan. 16, 1979) (emphasis added), JA39, 40.
EPA continued to follow the statutory definition of “major stationary source™ in
subsequent rulemakings. General Preamble for Proposed Rulemaking, 44 Fed.
Reg. 20,372, 20,375, column 1 (Apr. 4, 1979) (“Requirements for All Part D
SIPs . . . Require preconstruction review permits for new major sources and major
modifications of existing sources, to be issued in accordance with section 173 of
the Act™), JA41, 42.

D. EPA’s Changing Interpretation.

But 1n a series of steps, EPA moved toward limiting the pollutants whose
potential to emit may trigger Nonattainment New Source Review, to nonattainment
pollutants only. See Interpretive Rule, 44 Fed. Reg. 38,471 (July 2, 1979), JA43.
The first step was a rule providing that restrictions on “major stationary source[s]”

located in nonattainment areas apply only to facilities emitting nonattainment

pollutants:

11
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After June 30, 1979, no major stationary source shall be

constructed or modified in any nonattainment area (as

designated in 40 CFR Part 81, Subpart C)

(“nonattainment area”) to which any state

implementation plan applies, if the emissions from such

Jacility will cause or contribute to concentrations of any

pollutant for which a national ambient air quality

standard is exceeded in such area, unless, as of the time

of application for a permit for such construction, such

plan meets the requirements of part D, title I, of the Clean

Air Act, as amended (42 USC 7501 et seq.) (“Part D”).
1d. at 38,473, column 2 (emphasis added), JA44. Under that rule, a “major
stationary source” emitting a nonattainment pollutant could not be constructed in a
nonattainment area unless it had a permit under the Nonattainment New Source
Review program. See id. at 38,473, column 3 (“The restrictions in paragraphs (a)
and (b) apply only to major stationary sources of emissions that cause or contribute
to concentrations of the pollutant for which the nonattainment area was designated
as nonattainment”), JA44.

EPA went a step further in the preamble. It said the restriction applied “only
to major sources of the pollutant for which the area was designated as
nonattainment of Part D.” /d. at 38,473, column 1, JA44. EPA repeated this new
interpretation several months later in a preamble to a proposed rule for the
Prevention of Significant Deterioration program. 44 Fed. Reg. 51,924, 51,941,

column 1 (Sept. 5, 1979) (“Nonattainment review applicability again requires that

the nonattainment pollutant be potentially emitted in major amounts™), JA45, 48.
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E. Final Rule, 45 Fed. Reg. 31,307 (May 13, 1980).

Following the Court’s decisions in Alabama Power Company v. Costle, 606
F.2d 1068 (D.C. Cir. 1979) (“Alabama Power I’") and Alabama Power Company v.
Costle, 636 F.2d 323 (D.C. Cir. 1979) (“Alabama Power II”’), EPA published its
final rule limiting pollutants whose potential to emit may trigger Nonattainment
New Source Review, to only nonattainment pollutants. 45 Fed. Reg. 31,307,
31,312 (May 13, 1980), JA19, 23. In its original form, it read as follows:

Each plan shall adopt a preconstruction review program
to satisfy the requirements of Sections 172(b)(6) and 173
of the Act for any area designated as nonattainment for
any national ambient air quality standard under 40 CFR
81.300 et seq. Such a program shall apply to any new
major stationary source or major modification that is
major for the pollutant for which the area is designated
nonattainment, if the stationary source or modification
would locate anywhere in the designated nonattainment
area. A major stationary source or major modification
that 1s major for volatile organic compounds is also major
for ozone.

Id. at 31,312 (emphasis added), JA23. In the preamble, EPA paraphrased the rule
as follows:

The Clean Air Act generally requires review of each new
major stationary source or major modification. Section
110(2)(2)(D). In particular, all such sources and
modifications planning to locate in areas designated
nonattainment for a pollutant for which the source or
modification would be major [fn 3] must receive a
permit to assure that they will not interfere with efforts to
attain and maintain national standards and that they
utilize suitable emissions control technology.
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Id. at 31,308-09, JA20-21. Having set forth this interpretation, EPA amended its
Emissions Offset Interpretive Ruling to make it consistent with this interpretation.
Id. at 31,311, column 1, JA22.

F. EPA’s Divergent Interpretations.

By 1980, EPA had divergent rules for triggering Prevention of Significant
Deterioration review and Nonattainment New Source Review. Final Rules, 45
Fed. Reg. 52,676, 52,711 (Aug. 7, 1980), JA51, 53. To be subject to the former
program, the “major emitting facility” determination was based on the potential to
emit for any air pollutant. /d., column 1. But to be subject to the latter program,
the “major stationary source” determination was based only on the potential to
emit for a nonattainment pollutant. /d., columns 2-3.

G.  Relocation to Current 40 C.F.R. §51.165(a)(2)(i).

In a subsequent proposed rule, EPA stated that its divergent approach was
justified by the decision of the Court in Alabama Power II

... on December 14, 1979, the United States Court of
Appeals for the District of Columbia Circuit issued its
final opinion in Alabama Power Co. v. Costle, 13 ERC
1993, and held that where a source emits in major
amounts any pollutant(s) for which the area in which
the source would locate is designated nonattainment,

Part C [Prevention of Significant Deterioration] review
should not apply to those pollutants.
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46 Fed. Reg. 9,124, 9,125 (Jan. 28, 1981) (emphasis added), JA57, 58. EPA
subsequently proposed to relocate its rule as part of a comprehensive effort to
consolidate its regulations. 48 Fed. Reg. 46,152, 46,166-68 (Oct. 11, 1983), JAS9,
60-62. Ultimately, EPA relocated its rule to 40 C.F.R. §51.165(a)(2)(1), where 1t 1s
located today. Final Rule, 51 Fed. Reg. 40,656, 40,669—72 (Nov. 7, 1986), JA63,
64-67; Final Rule, 67 Fed. Reg. 80,186, 80,245-48 (Dec. 31, 2002), JA84, 87-90.
III. Rule Under Review

EPA’s rule creates a distinction between a major source for the Prevention
of Significant Deterioration program and a major source for the Nonattainment
New Source Review program. The former program applies to a facility that 1s a
“major stationary source,” which is one that emits or has the potential to emit 100
tons/year or more of any air pollutant. 40 C.F.R. §52.21(a)(2) (“[t]he requirements
of this section apply to the construction of any new major stationary source”); 40
CF.R. §52.21(b)(1)(1) (defining a “major stationary source” as a specified facility
which “emits, or has the potential to emit, 100 [tons/year] or more of any regulated
[New Source Review] pollutant”).® But for the latter program, EPA only considers

whether a facility 1s a “major stationary source™ ““for the particular pollutant for

® Although the statute technically creates a Prevention of Significant Deterioration
program for a “major emitting facility” and a Nonattainment New Source Review
program for a “major stationary source,” these two terms are defined
synonymously in the statute. 42 U.S.C. §7602(j). Accordingly, EPA uses the term
“major stationary source” in its regulations for both programs.
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which the region is in nonattainment.” 45 Fed. Reg. 31,307, 31,312 (May 13,
1980), as codified at 40 C.F.R. §51.165(a)(2)(1) (emphasis added), JA19, 23.
Petitioners challenge this rule.

SUMMARY OF ARGUMENT

Energy Answers plans to construct a solid waste incinerator in a lead
nonattainment area in Arecibo, Puerto Rico. Members of petitioning organizations
live in the community and are opposed to this plan because of its environmental
impacts. According to Energy Answers’ documents, the incinerator would release
more emissions of lead than the battery recycling facility that caused the lead
nonattainment problem in the first place. Allowing the incinerator to be
constructed would worsen air quality in this lead nonattainment area.

EPA granted Energy Answers a permit to construct an incinerator under the
Prevention of Significant Deterioration program, applicable to attainment areas
(Arecibo is 1n attainment with some of the national ambient air quality standards).
In doing so, EPA said the incinerator is not subject to Nonattainment New Source
Review, a parallel but more stringent program for addressing air pollution in
nonattainment areas. If Nonattainment New Source Review were to apply, Energy
Answers would have to obtain offsets against its new lead emissions. Given the
limited number of sources emitting lead in this area, and because the incinerator

would generate more lead emissions than the battery recycling facility causing the
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nonattainment problem, it 1s the position of Petitioners that Energy Answers could
not obtain enough offsets. In other words, the incinerator could not be permitted if
it were subject to Nonattainment New Source Review.

EPA concluded that Nonattainment New Source Review does not apply,
based on its rule limiting the pollutants whose potential to emit may trigger
Nonattainment New Source Review, to only nonattainment pollutants. EPA
originally promulgated this rule at 45 Fed. Reg. 31,307, 31,312 (May 13, 1980),
and 1t is now codified at 40 C.F.R. §51.165(a)(2)(i). Petitioners are challenging
this rule in this appeal. The Court should vacate this final rule because it violates
the Clean Air Act.

Although EPA promulgated its rule 35 years ago, EPA’s grant of a permit to
Energy Answers makes this challenge to EPA’s rule ripe for review. Petitioners
have standing because they would be affected by air emissions from the
incinerator.

STANDING/RIPENESS AND TIMELINESS
I Petitioners have standing to challenge EPA’s rule.

Petitioners are organizations whose members reside in Arecibo, Puerto Rico.
Petitioners are opposed to the construction and operation of an incinerator by
Energy Answers in Arecibo because of a number of environmental impacts,

including the release of new lead emissions from the incinerator.
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Each of the standing declarants has set forth particularized facts
demonstrating that the construction of the incinerator affects them personally.
Declaration of Luisa Margarita Aguila Nieves 93, 8 (Sept. 24, 2014 ) (noting her
respiratory problems and proximity of her residence to incinerator site);
Declaration of Rafael Bey Nazario 993, 7-8 (Sept. 18, 2014 ) (noting his
respiratory problems and proximity of his residence to incinerator site);
Declaration of Wilfredo Vélez 493, 7-8 (Sept. 24, 2014 ) (noting his respiratory
problems and proximity of his residence to incinerator site); Declaration of Jessica
Seiglie Quifiones 993, 7-8 (Sept. 23, 2014 ) (noting her respiratory problems,
proximity of her residence to incinerator site, and personal involvement in solid
waste recycling advocacy organization); Declaration of Javier Biaggi Caballero
994, 8—11 (Sept. 22, 2014 ) (noting his respiratory problems, proximity of his
residence to incinerator site, and personal involvement as a leader 1n a local
environmental organization).

Petitioners satisfy the Court’s requirements for standing, as set forth in
Sierra Club v. EPA, 292 F.3d 895, 900-01 (D.C. Cir. 2002). D.C. Circuit Rule
28(a)(7). In EPA’s motion to dismiss, EPA and Energy Answers made an

objection based on ripeness and timeliness.
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II.  Petitioners’ legal challenge to EPA’s rule is ripe and timely.

In general, Section 307(b)(1) of the Clean Air Act requires a party to
challenge a rule within 60 days of its promulgation, which would have been July
12, 1980 for the final rule challenged here. 42 U.S.C. §7607(b)(1). But there is an
exception to this requirement. A party may make a legal challenge after the
statutory 60-day period “if such petition 1s based solely on grounds arising after
such sixtieth day.” /d. In such a case, the petition for review “shall be filed within
sixty days after such grounds arise.” /d.

The grounds for Petitioners’ challenge arose on May 19, 2014. On that date,
EPA published the notice of the final permit in the Federal Register, for the
construction and operation of an incinerator by Energy Answers under the
Prevention of Significant Deterioration program. 79 Fed. Reg. 28,710, 28,712
(May 19, 2014) (“review [of this Prevention of Significant Deterioration permit]
may be sought only by the filing of a petition for review in the United States Court
of Appeals for the appropriate circuit within 60 days from the date on which these
determinations are published in the Federal Register”), JA120, 122. The 60-day
period started on May 19, 2014, and ended on July 18, 2014. Petitioners timely
filed their petition for review on July 17, 2014. Therefore, they may proceed with

the appeal.
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This conclusion is consistent with the Court’s precedent allowing a party to
challenge an agency action beyond the limitations period, based on a new, fact-
based controversy. The Court has long assured petitioners they will not be
foreclosed from their day in court when a challenge to an agency action becomes
ripe for them, even beyond the limitations period. See Balt. Gas & Elec. Co. v.
Interstate Commerce Comm 'n, 672 F.2d 146, 148 (D.C. Cir. 1982). In that case,
the parties recognized that no imminent harm confronted the company as a result
of an interpretive order, but the company filed a legal challenge during the short
60-day limitations period, to be safe. /d. at 147-48. In declining to hear the case,
the Court assured the company 1t could make a legal challenge later, once a fact-
based controversy arose. /d. (“Because review is not available now, [Baltimore
Gas & Electric] and other similarly situated shippers will not be barred, if and
when a fact-based controversy eventuates, from challenging the Commission’s
interpretation”). Accord, Grand Canyon Air Tour Coal. v. Fed. Aviation Admin.,
154 F.3d 455, 473 (D.C. Cir. 1998) (*““our finding of unripeness gives petitioners
the needed assurance’ that they will not be foreclosed from judicial review when
the appropriate time comes™).

The Court recently addressed the exception to the 60-day rule under Section
307(b)(1) of the Clean Air Act and held that “[t]he exception encompasses the

occurrence of an event that ripens a claim.” Coal. for Responsible Regulation v.
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EPA, 684 F.3d 102, 129-30 (D.C. Cir. 2012). An injury-in-fact that is certainly
impending will make a matter ripe. /d. at 130-31. The Court held that business
and industry petitioners could challenge EPA rules regarding the applicability of
the Prevention of Significant Deterioration program that had been promulgated in
1978, 1980, and 2002, despite the passage of decades. /d. at 129-32. Those
petitioners were now subject to a permit requirement for their greenhouse gas
emissions under the Prevention of Significant Deterioration program because those
emissions were now subject to regulation under the mobile source program. /d. at
130-31. Consequently, the Court held they had ripe claims that were validly filed
within sixty days of the Tailoring Rule. /d. at 131-32.

The Court should reach a similar result here. Just as those business
petitioners established an injury-in-fact by now being subject to a permit
requirement, Petitioners suffered an injury from EPA’s rule when EPA granted a
permit to Energy Answers to construct and operate an incinerator whose air
emissions will adversely affect them. Petitioners’ Declarations (attached to
statutory addendum).

Petitioners’ challenge has ripened because the permit creates a “substantial
probability” of injury to them. Coal. for Responsible Regulation, 684 F.3d at 131
(“[Petitioners’] challenges ceased to be speculative when EPA promulgated the

Tailpipe Rule regulating greenhouse gases and their challenges ripened because of
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the ‘substantial probability’ of injury to them™). According to the statute, the
Nonattainment New Source Review program requires Energy Answers to obtain
offsets against its lead emissions from other sources of lead emissions in the
Arecibo nonattainment area. 42 U.S.C. §§7503(a), (c). It cannot do this because
the incinerator will release more lead emissions than the battery recycling facility
that caused the lead nonattainment problem. See Prevention of Significant
Deterioration Permit Application 3-1, 3-4, Table 3-1; Appendix A-Table 2, JA127,
130, 157; EPA Envirofacts Reports, JA222-226, JA354-358. Because EPA’s rule
exempts the incinerator from Nonattainment New Source Review and its
requirements, Petitioners are now injured by that rule.

The Court’s precedent allowing for a newly ripened challenge to an agency
action is available not only to businesses that are subject to permits, but also to
residents who are affected by permits. If a challenge to an EPA rule can ripen
when EPA requires a company to obtain a permit, a challenge to an EPA rule can
ripen for residents when EPA grants a permit that affects them. See Coal. for
Responsible Regulation, 684 F.3d at 131.

The Court should reject EPA’s suggestion that the 60-day period for review
was triggered during the Prevention of Significant Deterioration permit application
process, long before EPA even granted that final permit. See EPA’s Reply in

Support of EPA’s Motion to Dismiss 5-7 (Oct. 6, 2014). EPA asserts that
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Petitioners suffered a “substantial probability” of injury making the case ripe when
EPA issued notice of a public comment period on that application. See id., citing
Notice dated May 14, 2012, JA165-167; 42 U.S.C. §7475(a)(2) (statutory
requirement of a public hearing with opportunity for interested persons to appear
and submit presentations relating to the application). EPA 1s mistaken.

In Coalition for Responsible Regulation, business and industry challenged
the Tailpipe Rule as a trigger for the regulation of greenhouse gases for stationary
sources under EPA rules dating back to the 1970s. Coal. for Responsible
Regulation, 684 F.3d at 115-16. EPA objected to petitioners’ ability to challenge
rules promulgated decades earlier:

EPA maintains that this challenge is untimely because its

interpretation of the [Prevention of Significant

Deterioration] permitting triggers was set forth in its

1978, 1980, and 2002 Rules.
Id. at 129. In response, petitioners argued that the challenge was timely because
they commenced the action within the 60-day period after the promulgation of the
final Tailpipe Rule:

Industry Petitioners thus maintain that because [National

Association of Home Builders] and [National Oilseed

Processors Association] filed their petitions on July 6,

2010, within 60 days of the promulgation of the Tailpipe

Rule in the Federal Register on May 7, 2010, their
challenges are timely.
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Id. at 131. See 75 Fed. Reg. 25,324 (May 7, 2010) (final “Tailpipe Rule™), JA114.
It is noteworthy that petitioners would have been time-barred from making
challenges to the 1978, 1980, and 2002 rules if the 60-day period had started from
the date of the proposed Tailpipe Rule. EPA published the proposed Tailpipe Rule
in September 2009, nine months before petitioners commenced that litigation. 74
Fed. Reg. 49,454 (Sept. 28, 2009), JA113. The Court rejected EPA’s claim that
the challenge was untimely and allowed petitioners to present their challenge.
Coal. for Responsible Regulation, 684 F.3d at 131-32.

The Court should do the same here. In the present case, EPA’s notice of
public comment dated May 14, 2012 1s equivalent to EPA’s proposed Tailpipe
Rule. Because neither action was a final agency action, neither action was
sufficient to trigger the 60-day time period for challenging rules from 1980. If
EPA 1is suggesting that a simple notice of public comment period can trigger the
60-day time period, such a change in the law would increase litigation by forcing
petitioners to bring pre-emptive legal actions, just to be safe. This is the very
circumstance that led to the development of the Court’s doctrine allowing litigants
to bring legal challenges to agency rules only when they become ripe to them.
Balt. Gas & Elec. Co., 672 F.2d at 147-48 (counsel for the company brought the
legal challenge early because the rule “might be read to command a petition to

contest the Commission’s interpretation now or never”).
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The 1ssue 1n this case 1s the validity of an EPA rule limiting the air pollutants
whose potential to emit may trigger Nonattainment New Source Review.
Petitioners’ legal challenge became ripe when EPA granted Energy Answers a
permit to construct and operate an incinerator. The problem with the EPA rule in
the specific context of the Arecibo nonattainment area did not come to light until
recently. In this unique case, 1t is important that lead is the only air pollutant for
which part of Arecibo 1s in nonattainment, and that lead tends to be emitted in
amounts much less than the 100 tons/year threshold for a “major emitting facility”
or “major stationary source.”

ARGUMENT
L Standard of Review

The Court reviews challenges to EPA’s final rules under the Clean Air Act
to determine whether they are arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law. 42 U.S.C. §7607(d)(9)(A). Challenges to
EPA’s mterpretations of the Clean Air Act itself are governed by the two-pronged
test of Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S.
837 (1984). New Jersey v. EPA, 517 F.3d 574, 581 (D.C. Cir. 2008).

Under Step One, the court asks “whether Congress has directly spoken to the
issue.” Id., quoting Chevron, 467 U.S. at 842. If the intent of Congress is clear,

“that 1s the end of the matter, for the court, as well as the agency, must give effect
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to the unambiguously expressed intent of Congress.” Id., quoting Chevron, 467
U.S. at 842-43. “[T]o avoid a literal interpretation at Chevron Step One, [EPA]
must show either that, as a matter of historical fact, Congress did not mean what it
appears to have said, or that, as a matter of logic and statutory structure, it almost
surely could not have meant it.” /d. at 582, quoting Engine Mfrs. Ass'n v. EPA, 88
F.3d 1075, 1089 (D.C. Cir. 1996).

Only if the Court determines that “Congress has not directly addressed the
precise question at issue,” then under Step Two “the question for the court is
whether the agency’s answer 1s based on a permissible construction of the statute.”
1d. at 581, quoting Chevron, 467 U.S. at 843.

II.  The Court has Jurisdiction because Petitioners are Challenging an EPA
Rule of National Applicability.

In their petition for review, Petitioners made it clear they are challenging an
EPA rule of national applicability:

This petition seeks judicial review of the nationally
applicable final rule of the Environmental Protection
Agency entitled Requirements for Preparation, Adoption,
and Submittal of SIPs; Approval and Promulgation of
State Implementation Plans, 45 Fed. Reg. 31,307, 31,312
(May 13, 1980) (to be codified at 40 C.F.R. §51.18(})),
attached as Exhibit 2. This rule is now codified at 40
C.FR. §51.165(a)(2)(1).
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Petition for Review 2 (July 16, 2014). For legal challenges to rules of national
applicability, the first sentence of Section 307(b)(1) of the Clean Air Act makes the
present Court the exclusive forum for judicial review:
(b) Judicial review
(1) A petition for review of action of the Administrator in
promulgating any national primary or secondary ambient
air quality standard, ... or any other nationally applicable
regulations promulgated, or final action taken, by the
Administrator under this chapter [the Clean Air Act]
may be filed only in the United States Court of Appeals
Jor the District of Columbia.
42 U.S.C. §7607(b)(1) (emphasis added).

It is axiomatic that challenges to EPA rules under the Clean Air Act are
made in the present Court. See, e.g., White Stallion Energy Ctr. v. EPA, 748 F.3d
1222 (D.C. Cir. 2014) (challenge by business and industry to EPA rule for
hazardous air pollutants from the utility industry), certiorari granted in part, Nat 'l
Mining Ass’'nv. EPA, __U.S. | 135 S.Ct. 703; EME Homer City Generation,
L.P.v. EPA, 696 F.3d 7 (D.C. Cir. 2013) (challenge by business and industry to
EPA rule for interstate transport of air pollutants), reversed and remanded on other
grounds, U.S. 134 S.Ct. 1584; Coal. for Responsible Regulation v. EPA,
684 F.3d 102 (D.C. Cir. 2012) (challenge by business and industry to EPA rules

for greenhouse gases in the Prevention of Significant Deterioration program),

affirmed in part, reversed in part on other grounds, Utility Air Regulatory Grp. v.
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EPA,  US. 134 S.Ct. 2427. Accordingly, if Petitioners had filed this appeal
in another Circuit Court of Appeals, EPA would have made a motion to dismiss on
the grounds that the appeal belongs before the present Court.

The Court should reject EPA’s assertion that this is only a local matter that
belongs in the Circuit Court of Appeals having jurisdiction over Puerto Rico.
While the motivation for this appeal was EPA’s granting of a permit to construct
an incinerator to Energy Answers under the Prevention of Significant Deterioration
program, Petitioners have made it clear that they are challenging the final rule at 45
Fed. Reg. 31,307, 31,312, as codified at 40 C.F.R. §51.165(a)(2)(1). Petition for
Review (July 16, 2014); Statement of Issues (Aug. 19, 2014). With respect to the
decision of the Environmental Appeals Board, this appeal 1s addressed to its
reasoning that Nonattainment New Source Review does not apply to this

incinerator, based on EPA’s rule. Board Opinion 22-28, JA265-271.

III. Petitioners Present Compelling Facts in Support of this Challenge to
EPA’s Rule.

Before addressing the two-part Chevron test applicable to this legal
challenge, Petitioners will explain why this unusual case has arisen, and why it

matters to public health and the integrity of the Clean Air Act.
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A.  EPA’s rule allows an incinerator to circumvent new source review

for lead emissions in a lead nonattainment area.

In the present case, the practical effect of EPA’s rule 1s to exempt lead
emissions from new source review entirely, whether under the Prevention of
Significant Deterioration program or the Nonattainment New Source Review
program. On the one hand, EPA asserts that Prevention of Significant
Deterioration review does not apply to nonattainment pollutants. EPA’s Responses
to Public Comments 58 (3), 75 (1), 99 (94, 5), 107-08 (comment 2) (June
2013), JA205, 206, 207, 208-209. On the other hand, EPA asserts that the Energy
Answers incinerator is not subject to Nonattainment New Source Review, based on
its rule limiting the pollutants whose potential to emit may trigger this program, to
only nonattainment pollutants. /d. at 99 (Y5), 107-08 (1), JA207, 208-209.

EPA’s rule creates a loophole that allows an incinerator to circumvent new source
review for lead emissions in a lead nonattainment area.

B.  Unlike other criteria pollutants, lead is persistent,
bioaccumulative, and toxic.

The nature of lead emissions in general and the specific problem in this lead
nonattainment area demonstrate why Congress was correct in requiring
Nonattainment New Source Review to be triggered by the potential to emit for any
air pollutant, and not just for a nonattainment pollutant. The incinerator’s potential

to emit lead 1s approximately 0.31 tons/year, or 630 pounds/year. See Prevention
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of Significant Deterioration Permit Application Section 3.1.1, 3-1, 3-4, Table 3-1
(Feb. 2011), JA127, 130; Appendix A-Table 2, JA157. That number might appear
low compared to the “major stationary source” threshold of 100 tons/year. But it
would be wrong to dismiss this as something that does not matter. It matters a
great deal.

Lead is different from other criteria pollutants. Although it tends to be
released at lower concentrations and amounts by a limited number of stationary
sources (e.g., incinerators and lead smelters), it 1s a toxic chemical that harms
human health at low concentrations and amounts. In fact, EPA has designated lead
and lead compounds as Persistent, Bioaccumulative, and Toxic chemicals,
subjecting them to a more stringent threshold for chemical reporting under the
Toxic Release Inventory program of the Emergency Planning and Community
Right-to-Know Act of 1986. 66 Fed. Reg. 4,500, 4,547 (Jan. 17, 2001) (adding
lead to 40 C.F.R. §372.28, “Lower thresholds for chemicals of special concern™),
JAS81, 83.

Under that rule, a facility must file a Toxic Release Inventory report if it
manufactures, processes, or otherwise uses lead in amounts greater than 100
pounds per year. /d. In contrast, the default reporting thresholds are 25,000
pounds per year for toxic chemicals that are manufactured or processed, and

10,000 pounds per year for toxic chemicals that are otherwise used. 40 C.F.R.
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§372.25(a), (b). The threshold is much lower for lead because 1t 1s toxic at low
concentrations and amounts. 66 Fed. Reg. 4,504 (“[t]he nature of [Persistent,
Bioaccumulative, and Toxic] chemicals, including lead and lead compounds,
indicates that small quantities of such chemicals are of concern, which provides
strong support for setting lower reporting thresholds than the current section 313
thresholds of 10,000 and 25,000 pounds™), JA82. Even among other toxic
chemicals, lead is very bad.

As a Persistent, Bioaccumulative, and Toxic chemical, lead 1s like mercury.
64 Fed. Reg. 58,666, 58,671-72 (Oct. 29, 1999) (identifying mercury and mercury
compounds as Persistent, Bioaccumulative, and Toxic chemicals, and setting
reporting thresholds of 10 pounds per year), JA78, 79-80. Mercury is a hazardous
air pollutant under Section 112 of the Clean Air Act. 42 U.S.C. §7412(b)(1). In
fact, lead compounds were added to the list of hazardous air pollutants in the 1990
Amendments. /d., Pub. L. 101-549, 104 Stat. 2399, 2537. As a result, EPA has
promulgated Section 112 standards for lead acid battery manufacturers (Subpart
PPPPPP, 40 CFR. §63.11421), secondary lead smelters (Subpart X, 40 C.F.R.
§63.541), and primary lead smelters (Subpart TTT, 40 C.F.R. §63.1541). Because
a secondary lead smelter is responsible for the lead nonattainment problem in
Arecibo, it 1s clear we are dealing with a particularly harmful air pollution

problem.
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C.  Considering its toxic nature, the listing of lead as a criteria

pollutant was an historical anomaly.

It 1s only for historical reasons that e/lemental lead was listed as a criteria
pollutant under Section 108, as opposed to a hazardous air pollutant under Section
112. EPA did this in response to litigation in the 1970s. Natural Res. Def. Council
v. Train, 411 F.Supp. 864, 871 (S.D.N.Y. 1976), aff'd, 545 F.2d 320, 328 (2nd Cir.
1976). The court ordered EPA to list lead as a criteria pollutant because lead
emissions resulted from “numerous or diverse sources,” including automobiles
burning leaded gasoline. See Train, 411 F.Supp. at 867; 545 F.2d at 324; 42
U.S.C. §7408(a)(1)(B). Because 1t was already regulated as a criteria pollutant,
Congress barred EPA from regulating it as a hazardous air pollutant, in the 1990
Amendments. Pub. L. 101-549, 104 Stat. 2399, 2537, 42 U.S.C. §7412(b)(7)
(“The Administrator may not list elemental lead as a hazardous air pollutant under
this subsection™). But preserving it as a criteria pollutant does not mean that lead
1s any less toxic to human health.

D.  The very low national ambient air quality standard for lead
demonstrates it is more harmful than other criteria pollutants.

The actual numerical level of the national ambient air quality standard for
lead demonstrates it is harmful at very low concentrations and amounts. The
current standard 1s 0.15 micrograms per cubic meter, measured over a three-month

period. 73 Fed. Reg. 66,964, 67,052 (Nov. 12, 2008), JA109,112; 40 C.F.R §50.16.
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This 1s the most stringent of all the numerical levels in the national ambient air
quality standards. See 40 C.F.R §§50.1-50.18. By comparison, fine particulates
are the criteria pollutants most similar to lead. EPA has set its standards at
numerical levels approximately 100 times greater than the lead standard of 0.15
micrograms per cubic meter. See 40 C.F.R §50.18(a) (annual standard of 12.0
micrograms per cubic meter and 24-hour standard of 35 micrograms per cubic
meter). The reason for the difference is clear. In addition to presenting respiratory
hazards common to particulates, lead is toxic. 73 Fed. Reg. 66,990 (recognizing
“evidence of all particle sizes of Pb [lead] contributing to blood Pb [lead] and
health effects by both ingestion and inhalation pathways™), JAT11.
E. In setting the low national ambient air quality standard for lead,
EPA was concerned especially about children, a particularly
sensitive subgroup.
In 1978, EPA set the lead standard at 1.5 micrograms per cubic meter. 43

Fed. Reg. 46,246, 46,258 (Oct. 5, 1978), JA37, 38, 40 C.F.R §50.12. EPA was
concerned especially about blood levels in children, a particularly sensitive
population subgroup:

In establishing the level of the final standard. EPA has

determined that young children (age 1-5 years) should

be regarded as a group within the general population

that is particularly sensitive to lead exposure. The final

standard for lead in air 1s based on preventing most

children in the United States from exceeding a blood lead
level of 30 micrograms lead per deciliter of blood . . . .
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43 Fed. Reg. 46,246, column 1 (emphasis added), JA37.

But in 2008, EPA made the standard more stringent, dramatically lowering it
to 0.15 micrograms per cubic meter, or one-tenth of the original standard. 73 Fed.
Reg. 66,964, 67,052, JA109, 112. This was a response to a large body of updated
scientific evidence on the adverse public health impacts of lead. /d. at 66,987,
column 1, JA110. This evidence included the neurological, hematological, and
immune effects for children, as well as the hematological, cardiovascular, and
renal effects for adults. /d. EPA made a finding that “air-related Pb [lead]
exposure pathways contribute to blood Pb [lead] levels in young children, by
inhalation and ingestion.” /d., column 2. Although blood levels in children had
fallen significantly since 1978, EPA actually saw a greater incremental impact
associated with exposure to lead at lower blood levels:

Further, the Administrator notes the current evidence
that suggests a steeper dose-response relationship at
these lower blood Pb [lead] levels than at higher blood
Pb [lead|] levels, indicating the potential for greater
incremental impact associated with exposure at these
lower levels.

Id., column 2. (emphasis added). Given the revised scientific evidence, EPA

concluded that the standard should be reduced substantially, to protect children and

adults:
Further, the Administrator believes that the current
evidence indicates the need for a standard level that is
substantially lower than the current level to provide
34
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increased public health protection, especially for at-risk

groups, including most notably children, against an

array of effects, most importantly including effects on

the developing nervous system.
Id., column 2. (emphasis added). Consequently, EPA recognizes that lead is a
toxic chemical that is harmful to public health, even at low concentrations and
amounts.

F. Existing concentrations of lead in the air in Arecibo are not
protective of public health, even with past emissions levels of
approximately 1 ton/year.

EPA’s designation of a lead nonattainment area around a battery recycling
facility in Arecibo demonstrates that lead emissions already present a danger to
public health. 76 Fed. Reg. 72,097, 72,098, 72,119 (designating the “[a]rea
bounded by 4 km from the boundaries of the Battery Recycling Company facility”
as a nonattainment area), JA117, 118, 119; 40 C.F.R. §81.355. The primary
national ambient air quality standards are set at levels which “allowing an adequate
margin of safety, are requisite to protect the public health.” 42 U.S.C. §7409(b)(1).
Because the air quality does not attain this standard, existing concentrations of lead
in the air are not protective of public health.

The nonattainment problem was caused by a battery recycling facility, which
1s a secondary lead smelter. Letter from EPA Region 2 to Governor of Puerto Rico
(June 14, 2011), Technical Support Document 7, JA220 (“[t]he Battery Recycling
Company facility 1s the largest emissions source located upwind of the
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violating monitor, and EPA believes this facility caused and/or contributed to the
violating monitor during the period”). But the battery recycling facility’s
emissions during the years 2007-2013 were actually less than [ ton/year and
actually /ess than those contemplated by Energy Answers. EPA Envirofacts
Reports, JA222-226, JA354-358. Therefore, this lead nonattainment problem
demonstrates that very low concentrations and amounts of lead present harm to
human health.

G.  Energy Answers may not construct the incinerator because it
cannot obtain the offsets of lead emissions required by the
Nonattainment New Source Review program.

Under Section 173, a new “major stationary source” in a nonattainment area

must obtain offsets against increased emissions of air pollutants. 42 U.S.C.

§87503(a)(1)(A), 7503(c). Here, 1t 1s not possible for Energy Answers to obtain

the required offsets because it would emit more emissions than the battery

recycling facility. Applying the clear statutory language, it may not construct and

operate its incinerator in this lead nonattainment area.

1V. Applying Step One of Chevron, EPA’s Rule Unlawfully Limits the
Pollutants Whose Potential to Emit May Trigger Nonattainment New

Source Review, to Nonattainment Pollutants.

A.  Under its decision in New Jersey v. EPA, the Court should vacate
EPA’s rule for violating the plain language of the statute.

The Court should follow the result in New Jersey v. EPA. A panel of the
Court unanimously held that EPA’s attempt to de-list mercury from the list of
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Section 112 hazardous air pollutants violated the statute, requiring the vacating of
both the Delisting Rule and the Section 111 Clean Air Mercury Rule. New Jersey
v. EPA, 517 F.3d at 577, 583. The Court decided that case at Step One. /d. at 582
(“EPA’s purported removal of [electric utility steam generating units] from the
section 112(c)(1) list therefore violated the Clean Air Act’s plain text and must be
rejected under step one of Chevron™). The Court rejected EPA’s efforts to proceed
to Step Two. Id. (“EPA offers several arguments in an attempt to evade section
112(c)(9)’s plain text, but they are not persuasive™).
The Court has vacated other EPA rules at Step One for writing language out
of a statute. It vacated Section 112 emission standards for brick and ceramics
kilns, which EPA erroneously based on the technology that was “achieved” rather
than on the “maximum achievable control technology” required by the statute:
EPA cannot circumvent Cement Kiln’s hiolding that
section 7412(d)(3) requires floors based on the emission
level actually achieved by the best performers (those with
the lowest emission levels), not the emission level
achievable by all sources, simply by redefining “best
performing” to mean those sources with emission levels
achievable by all sources.

Sierra Club v. EPA, 479 F.3d 875, 880 (D.C. Cir. 2007) (emphasis

added). /d. ar 876, 880-81.

In another case, the Court vacated the Equipment Replacement Provision, in

violation of the statutory requirement of a permit for “any physical change™ that
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increases emissions. New York v. EPA, 443 F.3d 880, 883, 890 (D.C. Cir. 2006)
(“Congress defined ‘modification’ in terms of emission increases, but the
[Equipment Replacement Provision] would allow equipment replacements
resulting in non-de minimis emission increases to avoid [New Source Review]”).
The Court also vacated EPA approvals of Total Maximum Daily Loads that limited
pollution only on an annual or seasonal basis, rather than on a daily basis. Friends
of the Earth v. EPA, 446 F.3d 140, 144 (D.C. Cir. 2006) (“[n]othing in this
language even hints at the possibility that EPA can approve total maximum
‘seasonal” or ‘annual’ loads. The law says “daily.””). Id. at 148. Accordingly,
“achievable” means “achievable,” not “achieved.” “Any physical change” means
“any physical change.” “Daily” means “daily,” not “seasonal” or “annual.” In the
present case, “major stationary source” means “major stationary source.”

In addition, the Court has “consistently struck down administrative
narrowing of clear statutory mandates.” Sierra Club v. EPA, 129 F.3d 137, 140
(D.C. Cir. 1997). In that case, the Court held unlawtul an EPA regulation
providing for a twelve-month grace period during which activities in
nonattainment areas would be exempt from transportation conformity
requirements:

We hold that the challenged grace period is contrary to

the plain meaning of the Clean Air Act. The Clean Air
Act categorically mandates that the transportation
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conformity requirements shall apply to nonattainment
and maintenance areas.
Id. at 138 (emphasis added). The Court reasoned that “the Act does not authorize
the EPA to limit the applicability of the conformity requirements by exempting
some nonattainment areas, even for a limited period of time.” /d. at 142. In
accordance with that holding, the Court vacated an EPA rule attempting to revoke
the 1997 ozone national ambient air quality standard, for purposes of the
transportation conformity requirements:
.. . [the statute] mandates application of the conformity
requirements, without exception, for “a nonattainment
area” and for a former nonattainment area
“redesignated” as “an attainment area” and “required to
develop a maintenance plan.”
Natural Res. Def. Council v. EPA, 777 F.3d 456, 470-71 (D.C. Cir. 2014)
(emphasis added). /d. ar 473. Applying these cases, the statute does not allow
EPA to limit the pollutants whose potential to emit may trigger Nonattainment
New Source Review, to nonattainment pollutants.
A “major stationary source” in a nonattainment area triggers Nonattainment
New Source Review if it has a potential to emit of 100 tons/year or more of “any
air pollutant,” whether or not it is a nonattainment pollutant. 42 U.S.C. §7602(j)
(““major stationary source’ and ‘major emitting facility” mean any stationary
facility or source of air pollutants which directly emits, or has the potential to emit,
one hundred tons per year or more of any air pollutant™). Sections 172 and 173
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require a permitting program for “major stationary sources’ in nonattainment
areas. 42 U.S.C. §§7502 (program requirements), 7503 (permit requirements).

The statutory language is clear. The trigger is the potential to emit of 100
tons/year or more of “any air pollutant.” It does not matter whether the region is in
nonattainment for that air pollutant.

The incinerator’s potential to emit for at least five pollutants other than lead
(carbon monoxide, nitrogen oxides, sulfur dioxide, hydrogen chloride, and coarse
particulates) makes it both a “major emitting facility” for Prevention of Significant
Deterioration review and a “major stationary source” for Nonattainment New
Source Review. The actual amount of lead emitted by the incinerator and its
potential to emit for lead do not change this result. Because the incinerator 1s a
“major emitting facility” that triggers Prevention of Significant Deterioration
review, it necessarily 1s a “major stationary source” that triggers Nonattainment
New Source Review.

B.  The legislative history of the Clean Air Act Amendments of 1977
demonstrates a congressional intent to require preconstruction
permits for all “major stationary sources,” whether locating in
attainment areas or nonattainment areas.

The Supreme Court held that the Clean Air Act does not allow EPA to
consider costs in developing a national ambient air quality standard because the
text of Section 109 does not mention costs, while other sections of the statute refer
to costs. Whitman v. Am. Trucking Ass 'ns, 531 U.S. 457, 464-71 (2001); Am.
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Trucking Ass 'ns v. EPA, 175 F.3d 1027, 104041 (D.C. Cir. 1999); Accord,
Russello v. U.S., 464 U .S. 16, 23 (1983) (“[W]here Congress includes particular
language in one section of a statute but omits it in another section of the same Act,
it 1s generally presumed that Congress acts intentionally and purposely 1n the
disparate inclusion or exclusion.”). Applying these principles to the present case,
Congress did not intend to limit the scope of Nonattainment New Source Review
in the manner that EPA has done.

Four days before the passage of the 1977 Amendments, the House Report
stated that “preconstruction permits are required by the act for all new or modified
major stationary sources, whether locating in significant deterioration or
nonattainment areas.” H.R. Rep. No. 95-564 (1977) (Conference Report), 1977
U.S.C.C.AN. 1502, 1508, JA348, 350. While Congress defined “major stationary
source” and “major emitting facility” synonymously, it modified the definition of
“major emitting facility” for the Prevention of Significant Deterioration program.
Id. at 1553. In contrast, Congress did not modify the general definition of “major
stationary source” for the Nonattainment New Source Review program. By
modifying the definition for the former program, but not for the latter program,
Congress did not intend to limit the applicability of the Nonattainment New Source

Review program. EPA’s rule is inconsistent with the intent of Congress.
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C.  Because the statutory definition of “major stationary source” is
based on the potential to emit for “any air pollutant,” the Court
should vacate EPA’s rule limiting it to nonattainment pollutants.

EPA has unlawfully created an exemption from the statutory definition of
“major stationary source” for an incinerator whose potential to emit for a
nonattainment pollutant is less than 100 tons/year, even though it has a potential to
emit of 100 tons/year or more for a number of other pollutants. In the statutory
definition of “major stationary source,” the phrase “any air pollutant” means “any
air pollutant,” rather than “any nonattainment pollutant.” See Massachusetts v.
EPA, 549 U.S. 497, 528-32 (2007) (phrase “any air pollutant” is sufficiently broad
to extend to greenhouse gases). The term “air pollutant™ applies to “all airborne
compounds of whatever stripe.” Id. at 528-29 (“the definition embraces all
airborne compounds of whatever stripe, and underscores that intent through the
repeated use of the word ‘any’”).

Although the Supreme Court has since limited the applicability of new
source review to greenhouse gases, that case involved a unique set of facts that
does not apply here. See Utility Air Regulatory Grp. v. EPA, U.S. 134 S.Ct.
2427 (2014). The Court held that for purposes of triggering the Prevention of
Significant Deterioration program, the statute-wide definition of ““air pollutant™

does not apply to greenhouse gases, only because a contrary result would radically

transform that program. /d., U.S. 134 S.Ct. at 2442-43. That holding is
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limited to the facts of that case, namely, the tremendous volume of greenhouse
gases and the transformation of that program that would result from using them as
a trigger for review.

There is a world of difference between Utility Air Regulatory Group and the
present appeal. The present appeal involves lead, which 1s emitted by discrete
industrial sectors (e.g., incinerators and secondary lead smelters) at relatively low
concentrations and amounts. This case presents the opposite situation of
greenhouse gases, which are universal pollutants. The concerns for avoiding
absurd results 1n that case do not apply here.

D.  The Court should follow Alabama Power Company v. Costle, which
vacated an EPA rule limiting the applicability of technology
requirements to only those pollutants whose potential to emit
triggered Prevention of Significant Deterioration review.

When EPA was conducting rulemakings for nonattainment areas, it was also
conducting rulemakings for attainment areas. See 43 Fed. Reg. 26,380 (June 19,
1978) (promulgating Prevention of Significant Deterioration rules), JA33. A
challenge to those rules led to two decisions in Alabama Power Company v.
Costle. In both decisions, the Court vacated an EPA rule that limited the
applicability of technology requirements to only those pollutants whose potential
to emit triggered Prevention of Significant Deterioration review. The Court did
this because the exemption violated the statute. The Court should follow those
decisions and vacate EPA’s rule.
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In Alabama Power, the Court addressed a statutory requirement that a new
“major emitting facility” (an unspecified source with a potential to emit of 250
tons/year) install the Best Available Control Technology for each pollutant subject
to regulation under the Clean Air Act. Alabama Power I, 606 F.2d at 1086. See 42
U.S.C. §7475(a)(4). While acknowledging that “potential emissions of 250
[tons/year] of a given pollutant™ trigger Prevention of Significant Deterioration
review, EPA agreed with commenters that “[Best Available Control Technology]
should be required only for those pollutants for which the potential emissions
exceed 250 tons.” Final Rule, 43 Fed. Reg. 26,380, 26,381-82 (June 19, 1978),
JA33,34-35. Accordingly, it limited the facilities subject to the Best Available
Control Technology requirement, consistent with that interpretation:

(1) Review of major stationary sources and major
modifications — Source applicability and general
exemptions. (1) The plan shall provide that no major
stationary source or major modification shall be
constructed unless, as a minimum, requirements
equivalent to those contained in the subparagraphs of
paragraphs (j), (1), (n), (p), and (r) of this section, have
been met. The plan may provide that such requirements
shall apply to a proposed source or modification only
with respect to those pollutants for which the proposed
construction would be a major stationary source or
major modification.

Id. at 26,385 (emphasis added), JA36. In other words, EPA determined that
Best Available Control Technology should only be required for those pollutants
whose potential to emit made the facility a “major emitting facility” in the first
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place. See id. Essentially, EPA created a regulatory exemption from the statutory
requirement that a “major emitting facility” comply with the Best Available
Control Technology requirement.

In 1ts first decision in June 1979, the Court vacated EPA’s exemption.
Alabama Power I, 606 F.2d at 1086. The Court recognized an “‘unambiguous
statutory command” that required the installation of Best Available Control
Technology “for each pollutant subject to regulation under this Act . . . .” Id.
Similarly, in the present appeal there 1s an unambiguous statutory command that a
“major stationary source” comply with the requirements of Nonattainment New
Source Review—including the requirements for offsets—if it has the potential to
emit 100 tons/year or more of “any air pollutant.” 42 U.S.C. §§7502(c)(5),
7503(a)(1)(A), (c), 7602(3). The Court should follow Alabama Power I and vacate
EPA’s rule.

In 1ts second decision in December 1979, the Court reaffirmed its holding
and provided additional reasoning. It characterized EPA’s rule as creating an
exemption:

This provision exempts from [Prevention of Significant
Deterioration] all pollutants not emitted in quantities of
at least 100 tons per year by a major emitting facility of
one of the twenty-eight types specified in the first

sentence of section 169(1), and 250 tons per year by all
other sources.
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Alabama Power 11, 636 F.2d at 404—05 (emphasis added). The Court stated that
“[w]e find the regulation to be contrary to the clear statutory language.” /d. at 405.
It reasoned that the Clean Air Act does not exempt pollutants emitted at quantities
less than 100 tons/year (for specified sources) or 250 tons/year (for unspecified
sources). /d. Because there was no statutory basis for this exemption, this was a
“clear error of interpretation by EPA.” Id.

The same reasoning should apply 1n the present appeal, a fortiori. Just as
EPA could not limit the pollutants subject to Best Available Control Technology to
those triggering Prevention of Significant Deterioration review in the first place, it
may not limit the pollutants whose potential to emit may trigger Nonattainment
New Source Review to those that caused nonattainment in the first place. In
Alabama Power, the result of EPA’s exemption would have been that some (but
not all) pollutants would avoid the Best Available Control Technology
requirement. But in the present appeal, the result of EPA’s exemption would be
that a “major stationary source” would avoid Nonattainment New Source Review
altogether, including the requirement to obtain offsets against new emissions. See
42 U.S.C. §§7502(c)(5), 7503(a)(1)(A), (c), 7602(3).

With its unlawful rule, EPA has done what was rejected in the Alabama
Power decisions. The similarity in the language of the rules 1s remarkable. In

Alabama Power, the rule provided that “[t]he plan may provide that such
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requirements shall apply to a proposed source or modification only with respect to

those pollutants for which the proposed construction would be a major stationary

source or major modification.” 43 Fed. Reg. 26,385 (emphasis added), JA36. In
the present case, EPA’s rule provides that “[sJuch a program shall apply to any
new major stationary source or major modification that is major for the pollutant
for which the area is designated nonattainment . .. " Id. at 31,312 (emphasis
added), JA23; 40 C.F.R. §51.165(a)(2)(1). In both cases, EPA’s rule tied the

applicability of new requirements to the pollutants causing the facility to be a

major stationary source. In both cases, this is contrary to the “clear statutory

language.” The Court should vacate the rule under Step One. EPA i1s not entitled
to any deference.

V.  Applying Step Two of Chevron, EPA’s Rule Unreasonably Limits the
Pollutants Whose Potential to Emit May Trigger Nonattainment New
Source Review, to Nonattainment Pollutants.

Even if the Court finds that EPA’s rule is valid under Step One, the Court
should still vacate 1t because it 1s unreasonable or “arbitrary and capricious™ under
Step Two.

A.  EPA’s rule is unreasonable because it renders the statutory

definition of “major stationary source” and the Nonattainment
New Source Review program inoperative.

In addition to holding that EPA may not consider costs in setting a national

ambient air quality standard under Step One, the Supreme Court rejected EPA’s
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effort to extend ozone nonattainment deadlines under Step Two. Whitman, 531
U.S. at 476-86 (Part IV). Following the revision of the ozone standard in 1997,
the 1ssue was whether to apply the general provisions of Subpart 1 (which granted
discretion to EPA to extend nonattainment deadlines) or the more specific
provisions of Subpart 2 (which limited the discretion of EPA through a statutory
table of nonattainment deadlines). /d. The Court found ambiguity because of the
competing Subparts and proceeded to Step Two.
But the Supreme Court did not defer to EPA’s choice of Subpart 1 because it

rendered Subpart 2 “utterly inoperative,” making the choice unreasonable:

To use a few apparent gaps in Subpart 2 to render its

textually explicit applicability to nonattainment areas

under the new standard utterly inoperative is to go over

the edge of reasonable interpretation. The EPA may not

construe the statute in a way that completely nullifies

textually applicable provisions meant to limit its

discretion.
Id. at 485 (emphasis added). /d. at 484-86. In the present case, EPA’s rule renders
inoperative the significance of being a “major stationary source” in a
nonattainment area, as well as the construction moratorium imposed by Congress
through the Nonattainment New Source Review program. It too is unreasonable.

Moreover, it i1s unreasonable, arbitrary, and capricious for EPA to

inconsistently require compliance with statutory requirements of the Clean Air Act.

Envtl. Def., Inc. v. EPA, 509 F.3d 553, 560-61 (D.C. Cir. 2007) (rejecting EPA
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interpretation of statute in its rule regulating “hot spot™ analyses for transportation
conformity determinations under the statutory nonattainment provisions). Under
Section 176(c)(1), a federal agency must provide an “assurance of
conformity” with a state implementation plan for activities supported by the
agency. 42 U.S.C. §7506(c)(1). As part of this showing, the statute requires three
things: (1) activities will not cause or contribute to a new violation of any standard
“in any area,” (2) activities will not increase the frequency or severity of any
existing violation of any standard “in any area,” and (3) activities will not delay
attainment of any standard “in any area.” 42 U.S.C. §7506(c)(1)(B)(1), (i1), (i11).
But EPA promulgated a rule that only included the first two requirements and not
the third. Envtl. Def., 509 F.3d at 560; 40 C.F.R. §93.101 (definition of “cause or
contribute to a new violation for a project”). The Court held this was arbitrary and
capricious:

The fundamental problem, however, is that if, as EPA

posits in the Final Rule, “any area™ in (B)(1) and (B)(11)

properly means “a local area” under either Chevron step

one or step two, then it is arbitrary and capricious not to

define the term similarly in (B)(iii) or not to provide an

explanation that satisfactorily addresses the purpose

and function of the condition. EPA’s explanation, that

individual projects are not required to reduce emissions,

does not address this inconsistency. A remand is

therefore required for EPA either to interpret (B)(ii1) in

harmony with (B)(1) and (B)(11) or to explain why it need
not do so.
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Envtl. Def., 509 F.3d at 561. Similarly, it 1s also arbitrary and capricious for EPA
to require a “major stationary source” to go through Prevention of Significant
Deterioration review, but not Nonattainment New Source Review.
Although the Court’s general policy 1s to remand an unreasonable rule to an
agency, in the present case the Court should vacate the rule because EPA cannot
salvage its rule from unreasonableness:
When this court remands a rule to an agency for
Jurther consideration with little or no prospect of the
rule’s being readopted upon the basis of a more
adequate explanation of the agency’s reasoning, the
practice of the court is ordinarily to vacate the rule. See
Allied-Signal, Inc. v. USNRC, 988 F.2d 146, 150-51
(D.C. Cir. 1993) (court takes account of “the seriousness
of the order’s deficiencies (and thus the extent of doubt
whether the agency chose correctly) and the disruptive
consequences of an interim change that may itself be
changed”) . . . [citing cases] . . . .

Il Pub. Telecomms. Ass’nv. Fed. Commc'n Comm’n, 123 F.3d 693 (D.C. Cir.

1997) (emphasis added) (vacating portions of agency’s rules).

In the present case, the seriousness of the deficiencies in EPA’s rule
outweighs any potential disruptive consequences of a change. It circumvents the
statutory moratorium, as well as the statutory requirement to obtain a permit and
offsets under the Nonattainment New Source Review program. This allows for the

worsening of air quality n a lead nonattainment area in Arecibo, Puerto Rico, for a

chemical that is persistent, bioaccumulative, and toxic, and that causes nervous
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system damage in children and adults. See Part 111, supra. Therefore, the Court
should vacate EPA’s rule.

B.  EPA’s rule is unreasonable because it blurs the distinction
between the concept of a “major stationary source” and the
concept of a pollutant.

Although it initially followed the statutory definition of “major stationary
source” in the 1977 Amendments, within two years EPA attempted to limit the
pollutants whose potential to emit may trigger Nonattainment New Source Review.
See 44 Fed. Reg. 38,471 (July 2, 1979) (Interpretive Rule), JA43. In that rule,
EPA stated that only facilities emitting nonattainment pollutants were subject to
restrictions on a “major stationary source’ in a nonattainment area. /d. at 38,473
(construction moratorium and permit requirement applies “if the emissions from
such facility will cause or contribute to concentrations of any pollutant for which a
national ambient air quality standard 1s exceeded in such area™), JA44. This
amendment 1s not necessarily inconsistent with Petitioners’ position. That
restriction applied to any facilities emitting pollutants “for which the
nonattainment area was designated as nonattainment.” /d. It was not limited to
facilities emitting nonattainment pollutants in “major amounts.”

But EPA took it a step further. In the preamble, EPA asserted that the

restriction applied “only to major sources of the pollutant for which the area was

designated as nonattainment of Part D.” /d. at 38,473, column 1, JA44. This
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assertion would not necessarily be inconsistent with Petitioner’s position 1f it
merely meant that the restriction applied to any major source emitting a
nonattainment pollutant. But EPA completed the transformation of its
unreasonable interpretation in a preamble to a subsequent proposed rule for the
Prevention of Significant Deterioration program. 44 Fed. Reg. 51,924, 51,941
(Sept. 5, 1979) (“Nonattainment review applicability again requires that the
nonattainment pollutant be potentially emitted in major amounts™), JA45, 48. By
then, EPA’s interpretation was clear and unreasonable.

C.  EPA’s justification for its rule—*“the need for simplicity”—is not
a reasonable justification in this case.

After Alabama Power 11, EPA published its final rule limiting the pollutants
whose potential to emit may trigger Nonattainment New Source Review, to only
nonattainment pollutants. 45 Fed. Reg. 31,307, 31,312, JA19, 23. EPA buried its
reasoning in a footnote, devoid of any meaningful analysis. It summarily based its
rationale on the need for “simplicity” in referring to sources located in an air
quality control region that may be in attainment for some pollutants but
nonattainment for others:

[fn]3 A source may emit many different pollutants. Also,
an area may be designated attainment for certain criteria
pollutants and nonattainment for other criteria pollutants.
For simplicity, in this notice, EPA will use “sources
locating in a nonattainment area’” to refer to sources

locating in an area designated nonattainment for a
pollutant for which the source is major .
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Id. atfn. 3.

The Court should reject the justification of “simplicity,” just as it has
rejected the justification of “administrative convenience” in the past. /[ Pub.
Telecomms. Ass’'n, 123 F.3d 693-94 (vacating portions of agency’s rules); //[. Pub.
Telecomms. Ass’'nv. Fed. Commc'n Comm’n, 117 F.3d 555, 565 (1997) (“we also
find that the [Federal Communications Commission] acted arbitrarily and
capriciously in requiring payments only from large [interexchange carriers]—those
with over $100 million in toll revenues—for the first phase of the interim plan.
The [Federal Communications Commission] based this decision on concerns of
administrative convenience”). Here, EPA cannot explain why an incinerator in a
nonattainment area should be exempt from Nonattainment New Source Review
solely because its potential to emit for lead is less than 100 tons/year, when it has
five other air pollutants whose potential to emit is greater than the “major
stationary source” threshold of 100 tons/year.

D.  To justify its rule, EPA unreasonably mischaracterized the
Court’s holdings in the Alabama Power decisions.

In 1980, EPA attempted to justify its divergent rules for triggering
Prevention of Significant Deterioration review and Nonattainment New Source
Review under the Court’s decisions in Alabama Power. 45 Fed. Reg. 52,676

(Aug. 7, 1980) (final rules), JAS1. To trigger Prevention of Significant
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Deterioration review, the “major emitting facility” status was determined by the
potential to emit for any air pollutant, and not just for an attainment pollutant:

Under today’s action, except with respect to
nonattainment pollutants, [Prevention of Significant
Deterioration] review will apply to any source that emits
any pollutant in major amounts, if the source would
locate in an area designated attainment or unclassifiable
for any criteria pollutant . . . .

Id. at 52,710-11 (emphasis added), JA52-53. In fact, EPA explicitly rejected the
notion of tying the applicability determination to an attainment pollutant:

It should be noted that in order for [Prevention of
Significant Deterioration] review to apply to a source, the
source need not be major for a pollutant for which an
area is designated attainment or unclassifiable; the
source need only emit any pollutant in major amounts
(1.e., the amounts specified in section 169(1) of the Act)
and be located in an area designated attainment or
unclassifiable for that or any other pollutant.

1d. at 52,711, column 1 (emphasis added).

On the other hand, EPA asserted that a “major stationary source” was
subject to Nonattainment New Source Review only if it emitted a nonattainment
pollutant “in major amounts,” and that this conclusion was based on the Court’s

decision in Alabama Power:

However, implicit in Alabama Power and the structure
of the Act is a recognition that where nonattainment
pollutants are emitted in major amounts (i.e., where a
source emits in major amounts a pollutant for which
the area in which the source would locate is designated
nonattainment), Part D [New Source Review] rather
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than Part C [Prevention of Significant Deterioration]
review should apply to these pollutants (see below).
[Prevention of Significant Deterioration] review does not
apply to the nonattainment pollutants emitted by the
source otherwise subject to review.

Id. at column 2 (emphasis added).

EPA’s invocation of 4labama Power as a rationale 1s unreasonable. In
Alabama Power, the Court used the phrase “major amounts™ only once, in a
general observation that “[t]he purpose of Congress was to require a permit before
major amounts of emissions were released.” See Alabama Power I, 606 F.2d at
1076; see also Alabama Power II, 636 F.2d at 353 (using substantially the same
language). The context was the Court’s consideration of an issue whether a facility
could consider the effect of air pollution control equipment in calculating its
potential to emit. See Alabama Power I, 606 F.2d at 1076 see also Alabama
Power II, 636 F.2d at 353. The Court’s observation was not intended to create a
substantive distinction in the applicability of the two programs.

Nothing in the Court’s decisions supports EPA’s position that
Nonattainment New Source Review applies only to facilities whose potential to
emit for a nonattainment pollutant exceeds a “major amount.” See generally
Alabama Power I; see generally Alabama Power 1I. Unreasonably, EPA has

misinterpreted a general observation by the Court and turned it into a substantive

exemption from the Nonattainment New Source Review program.
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E. To justify the rule, EPA unreasonably mischaracterized the
statutory language relating to the construction moratorium from
the 1977 Amendments.

In an attempt to support its rule with statutory authority, EPA asserted that
the construction moratorium provisions in the 1977 Amendments were limited “to
pollutants for which the source is major and for which the area is designated
nonattainment™”;

Major sources are subject to review under the Offset
Ruling, section 173, and the construction moratorium
only if they emit in major amounts the pollutant(s] for
which the area is designated nonattainment. In
addition, only those nonattainment pollutants which the
source emits in major amounts are subject to review or
the construction moratorium.

The basic rationale for these restrictions 1s that section
110(a)(2)(I), which contains the construction
moratorium, restricts the construction moratorium to
pollutants for which the source is major and for which
the area is designated nonattainment. Since there 1s no
requirement similar to the one in section 165(a) that
subjects a source to review for all regulated pollutants it
emits once it is subject to review for one pollutant,
preconstruction review under the Offset Ruling and
section 173 is restricted in the same manner as the
construction moratorium.

45 Fed. Reg. 52,711, column 3 (emphasis added), JAS53.
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But EPA’s assertion was incorrect. According to the plain language of the
1977 Amendments, it is clear that the construction moratorium applied to any
sources that contributed to concentrations of nonattainment pollutants:

Section 110 (a)(2) of the Clean Air Act is amended by
striking out “and” at the end of subparagraph (G),
striking out the period at the end of subparagraph (H),
and by adding the following new subparagraphs at the
end thereof:

“(I) 1t provides that after June 30, 1979, no major
stationary source shall be constructed or modified in
any nonattainment area (as defined 1n section 171(2)) to
which such plan applies, 1f the emissions from such
facility will cause or contribute to concentrations of any
pollutant for which a national ambient air quality
standard is exceeded in such area, unless, as of the time
of application for a permit for such construction or
modification, such plan meets the requirements of part
D (relating to nonattainment areas) . . . .

Pub. L. 95-95, §108(b), 91 Stat. 694 (adding new Section 110(a)(2)(1)) (emphasis
added). Technical amendments did not change this result. See Clean Air Act
Technical and Conforming Amendments, Pub. L. 95-190, §14(a), 91 Stat. 1393,
1399 (1977) (Safe Drinking Water Amendments of 1977). In other words, any
“major stationary source” that had emissions of a nonattainment pollutant was
subject to the permit requirement and construction moratorium. The statutory
language did not redefine the statutory term “major stationary source™ or otherwise
limit applicability of Nonattainment New Source Review. Nor did it limit the
pollutants whose potential to emit may trigger Nonattainment New Source Review,
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to only nonattainment pollutants. The statutory language of the construction
moratorium provides no legal support for EPA’s rule and actually precludes it.

F. In relocating and consolidating its rule, EPA continued to
unreasonably mischaracterize the Court’s holdings in Alabama
Power.

In a proposed rule in 1981, EPA incorrectly suggested that Alabama Power
had ratified EPA’s interpretation tying Nonattainment New Source Review to the
emission of nonattainment pollutants in major amounts:

However, on December 14, 1979, the United States Court
of Appeals for the District of Columbia Circuit 1ssued its
final opinion in Alabama Power Co. v. Costle, 13 ERC
1993, and held that where a source emits in major
amounts any pollutant(s) for which the area in which
the source would locate is designated nonattainment,
Part C [Prevention of Significant Deterioration] review
should not apply to those pollutants.

46 Fed. Reg. 9,124, 9,125 (Jan. 28, 1981) (emphasis added), JA57, 58. Although
EPA did not refer specifically to the Nonattainment New Source Review program
in this quotation, the highlighted language was essentially a paraphrasing of its
unlawful rule.

EPA’s characterization of the holding of Alabama Power 1s incorrect. The
Court never “held that where a source emits in major amounts any pollutant(s) for
which the area in which the source would locate 1s designated nonattainment, Part
C Prevention of Significant Deterioration review should not apply to those
pollutants.” See Alabama Power I, 606 F.2d at 1068-93; see Alabama Power I,

58

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9

ED_002061_00162549-00075



USCA Case #14-1138  Document 1570708 Fled: 0B/31/2015 Page 780f 80

636 F.2d at 323-411. Rather, the Court only held that the Prevention of
Significant Deterioration program did not apply to a “major emitting facility” in a
nonattainment area simply because it affects air quality in a neighboring attainment
area. Alabama Power 11, 636 F.2d at 368. In making this holding, the Court was
addressing the issue “whether a source becomes subject to the [Prevention of
Significant Deterioration] review process because of its location within an area to
which this part applies, or because of 1ts impact upon the air quality of one.” /d. at
364. But the Court never tied this issue to whether a facility emits in “major
amounts any pollutant(s) for which the area in which the source would locate 1s
designated nonattainment.” EPA inserted that language into its federal register
notice 1n an attempt to justify its unlawful rule. See 46 Fed. Reg. 9,125, JASS.

EPA’s mischaracterization of the holdings of Alabama Power and the
statutory language of the construction moratorium tainted EPA’s codification of
the rule at 40 C.F.R. §51.165(a)(2)(1), the current location of the rule. See
Proposed Restructuring of Existing Rule, 48 Fed. Reg. 46,152 (Oct. 11, 1983),
JAS59; Final Rule, 51 Fed. Reg. 40,656 (Nov. 7, 1986), JA63; Final Rule, 67 Fed.
80,186, 80,248 (Dec. 31, 2002), JA84, 90. Accordingly, EPA’s rule is

unreasonable and should be vacated.
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CONCLUSION

EPA’s rule unlawfully limits the air pollutants whose potential to emit may
trigger Nonattainment New Source Review, to nonattainment pollutants. The rule
violates the Clean Air Act, which requires a new “major stationary source” in a
nonattainment area to undergo Nonattainment New Source Review and obtain
offsets against increased emissions. In contrast, the statute does not limit the air
pollutants whose potential to emit may trigger Nonattainment New Source Review,
to nonattainment pollutants.

In addition, EPA’s rule is unreasonable because it renders inoperative the
requirements applicable to a “major stationary source” under the Nonattainment
New Source Review program. EPA blurred the distinction between a “major
stationary source” and a nonattainment pollutant, based its rule on the need for
“simplicity,” and then based it on a mischaracterization of the Court’s holding in
Alabama Power and the plain language of the 1977 Amendments relating to the
statutory moratorium.

The Court should vacate the rule.

Dated: August 31, 2015
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/s/ Christopher D. Ahlers’

Christopher D. Ahlers
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(716) 636-4830
chrisahlers@vermontlaw.edu
Counsel for Petitioners

Douglas A. Ruley

Environmental and Natural Resources Law Clinic
Vermont Law School
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? The author of the brief acknowledges the significant contributions of student
clinician Ashley Welsch (JD anticipated 2015, Vermont Law School) in the
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STATEMENT OF JURISDICTION
Petitioners Sterra Club de Puerto Rico, Ciudadanos en Defensa del Ambiente,
Madres de Negro de Arecibo, and Comité Basura Cero Arecibo (collectively “Sterra
Club”) fail to properly invoke the Court’s jurisdiction to review a nationally applicable
regulation promulgated in 1980 by Respondents U.S. Environmental Protection
Agency and 1ts Administrator (collectively “BEPA”) under the Clean Air Act (“Act”).
Jurisdiction 1s lacking on two grounds: standing, see infra pp. 24-27, and timing, see
nfra pp. 27-40.
STATEMENT OF THE ISSUES
1. A petitioner lacks standing 1f 1ts requested relief will not redress the clatmed
injury. Sterra Club alleges injury from lead emissions from an incinerator
proposed by Intervenor-Respondent Energy Answers Arectbo, LLC’s
(“Energy Answers”), but Sterra Club merely secks vacatur of a regulation
that does not require Energy Answers to do, or refrain from doing, anything
regarding emissions. Such relief will not result in more lead emissions
controls unless Energy Answers modifies the incinerator at a speculative
and unforeseen point m the future. Does Sierra Club lack standing to
challenge the regulation?
2. To ensure that challenges to EPA’s regulations are raised promptly, the Act
limits the Court’s jurtsdiction to petitions filed “within sixty days from the

date notice of such promulgation . . . appears in the Federal Register” or, “4f
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such petition 1s based solely on grounds arising after such sixtieth day, then
any petition for review . . . filed within sixty days after such grounds arise.”
42 US.C. § 7607(b)(1). Sterra Club, which did not file 1ts petitton mn 1980,
alleges that grounds for 1ts claim arose, for the first time, when Energy
Answers obtained a permit under a program that does not apply to the
incinerator’s lead emissions and 1s separate from the program to which the
challenged regulation applies. Is Sierra Club’s petition time-barred?

3. Under the Act, with respect to areas that have not attamed an air quality
standard, states and territories must require permits for the construction or
operation of a source with the potential to emit 100 tons per year of “any air
pollutant.” 42 U.S.C. §§ 7502(c)(5), 7602(y). Under Uzility Air Regulatory
Grmp. 1. EPA, 134 S. Ct. 2427 (2014) (“UARG”), EPA must mterpret that
spectfic statutory phrase in light of its context. The challenged regulation,
40 C.FR. § 51.165(2)(2)(1), reflects EPA’s longstanding mnterpretation of
“any air pollutant” 1 the context of permitting in nonattamnment areas as
referring only to a pollutant for which the area 1s designated nonattainment.
Does that regulation fall within the bounds of EPA’s statutory authority?

STATUTORY AND REGULATORY PROVISIONS

Pertinent statutory provisions and the challenged regulation are reproduced in

this Brief’s Statutory and Regulatory Addendum.

2
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STATEMENT OF THE CASE
I. New Source Review under the Act and State Implementation Plans

Under the Act, “the States and the Federal Government [are] partners i the
struggle against atr pollution.” General Motors Corp. v. United States, 496 U.S. 530, 532
(1990). EPA establishes national ambient air quality standards for criteria pollutants.
42 US.C. § 7409.1 “To date, EPA has 1ssued [standards] for six pollutants: sulfur
dioxide, particulate matter, nitrogen dioxide, carbon monoxide, ozone, and lead.”
UARG, 134 S. Ct. at 2435 (citation omitted). The standard for lead, the pollutant
Sterra Club focuses on here, was last updated in 2008. Coalition of Battery Recyclers Ass’n
v. EPA, 604 F.3d 613 (D.C. Cir. 2010) (upholding that standard).

“States [and territories®] have the primary responsibility for implementing the
NAAQS by developing ‘State [Ijmplementation [P]lans.” UARG, 134 S. Ct. at 2435
(citing 42 U.S.C. § 7410). State Implementation Plans (“SIPs”) approved under the
Act must regulate, znter alia, the construction and modification of stationary sources of
atr pollution. Such regulation mcludes a preconstruction permit program known as
“New Source Review,” which has three parts. See 73 Fed. Reg. 28,321, 28,323-34

(May 16, 2008).

! Unless otherwise spectfied, we quote from the current U.S. Code.
> The Act defines “States” to include the Commonwealth of Puerto Rico and other
U.S. territortes. 42 U.S.C. § 7602(d).

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9
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The first part of New Source Review generally requires that any new or
modified major stationary source obtain and comply with a “Prevention of Significant
Deterioration” permit addressing: (a) i the case of new construction, pollutants for
which the source has the potential to emit in significant amounts; and (b) 1n the case
of a modification, each pollutant that is projected to increase (or in fact increases) by a
significant amount. See 42 U.S.C. §§ 7475, 7479(1); Alaska Dep’t of Envtl. Conservation v.
EPA, 540 US. 461, 471 (2004). The applicability of the Prevention of Significant
Deterioration permit program depends on, zter alia, the pollutant i question; t.c., 1t
could apply only if the source 1s located 1 an area that has been designated as
“attatnment” or “unclassifiable” with respect to such pollutant. Attamnment areas
meet national ambient air quality standards for a given pollutant; unclassifiable areas
lack sufficient data to determine attainment. 42 U.S.C. § 7407(d)(1)(A).

The second -- and separate -- part of New Source Review is the
“Nonattainment New Source Review” program. 42 U.S.C. §§ 7501-15; Clean Air Act
Handbook § 4:1 (D.R. Wooley & E.M. Morss eds., 24th ed., 2014) (“Handbook™).
This program has relevance where the source in question 1s located in a
“nonattainment’ area. EPA designates an area nonattainment when 1t fails to meet
standards for a particular pollutant. 42 U.S.C. § 7407(d)(1)(A). Unlike the Act’s
Prevention of Significant Deterioration program, which directly prohibits the
construction of new or modified sources without a permit and 1s a required part of
State (or Federal) Implementation Plans, the Act’s Nonattamnment New Source

4
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Review program relies entirely on State (or Federal) Implementation Plans to regulate
covered sources. See 42 U.S.C. §§ 7502, 7503.

Air quality controls set forth 1n Nonattainment New Source Review permits are
generally more stringent than those associated with Prevention of Significant
Detertoration permits. Soutrces subject to Prevention of Significant Detertoration
permits, for example, may only emit consistent with the “best available control
technology” “for each pollutant subject to regulation under” the Act. 42 U.S.C.

§ 7475(a)(4). But state Nonattainment New Source Review programs must require
permits that subject sources to, for example, the “lowest achievable emission rate”
without regard to cost, 42 U.S.C. § 7503(2)(2), and “offsets,” 4. § 7503(c)(1).”> In
addition, nonattainment programs within SIPs may require other (1.e., extra-permut)
emission-reduction measures as part of states’ and territories” obligation to make
“reasonable further progress” toward attamnment. 42 U.S.C. §§ 7501(1), 7502(c)(2).

The third part of new source review, known as the “Minor New Source
Review” program, may apply to the extent that a stationary source would emit a
pollutant below spectfied levels. 76 Fed. Reg. 38,748, 38,752 (July 1, 2011); 45 Fed.

Reg. 52,676, 52,712 (Aug. 7, 1980) (JA 51, 54). Under this program, states and

’ Offsets represent “[a] key method for controlling air pollution without impeding
new economic activity . . . . Under this strategy, the relevant air pollution control
authorty . . . will permit the creation of a new source of emissions only if the new
polluter 1s able to secure an offsetting reduction 1n emussions from preexisting
polluters|.]” Santa Barbara County Air Pollution Control Dist. 1. EPA, 31 F.3d 1179, 1181
(D.C. Cir. 1994).
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territories assess the air quality implications of source construction or modification
and evaluate whether that event would mnterfere with attainment or maintenance of
standards. See 40 C.F.R. §§ 51.160-64.

Because the requirements of these programs are pollutant-specific, a major
source may be required to obtain both a Prevention of Significant Deterioration
permit and a Nonattainment New Source Review permit where 1t proposes to
construct and operate in an area that 1s designated attainment or unclassifiable for
some pollutants and non-attamnment for others. See Coalition for Responsible Regulation,
Inc. 0. EPA, 684 F.3d 102, 132 (D.C. Cir. 2012) (“Coalition”), aff d in part and rev’d in
part on other grounds sub nom. Utility Air Regulatory Grp. v. EPA, 134 S. Ct. 2427 (2014);
Alabama Power Co. v. Costle, 636 F.2d 323, 350 (D.C. Cir. 1979); 45 Fed. Reg. at 52,711-
12 (JA 53-54). In such an area, the source may also be required to obtain a Minor
New Source Review permit 1f its emissions of a particular pollutant are low or only
increase by an insignificant amount.

II.  Promulgation of 40 C.F.R. § 51.165(a)(2) (i)

Under the Act, the EPA Administrator “is authorized to prescribe such
regulations as are necessary to carry out [her] functions under [the Act].” 42 U.S.C.
§ 7601(2)(1). The regulation sought to be challenged by Sierra Club here, 40 C.F.R.
§ 51.165(2)(2)(1), regards the Nonattainment New Source Review permit program.

In September 1979, EPA 1ssued a proposal for public comment: a subsection
would be added to EPA’s existing regulations that set forth the required contents for

6
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“state plans for nonattainment areas.” 44 Fed. Reg. 51,924, 51,958 (Sept. 5, 1979)
(proposing to codify 40 C.F.R. § 51.18(3)(3)) (JA 45, 49). Under the proposal, SIPs
would be required to include “[a] preconstruction review program . . . for any area
designated as nonattainment for any national ambient air quality standard,” and to
apply that program “to any new or modified major stationary source that 1s major for
the pollutant for which the area is designated nonattamnment|.]” 44 Fed. Reg. at
51,959 (emphasts added) (JA 50). As EPA explamned, the application of
Nonattamnment New Source Review permit requirements to “major sources
everywhere m the designated nonattatnment area’” was an expansion of the policy at
the time, which offered exemptions to any source demonstrating that, for example,
because of 1ts location, “it would not significantly impact the specific point(s) of
violation.” 44 Fed. Reg. at 51,939 (JA 46).

Moteover, EPA’s proposal addressed both new and modified major stationary
sources. As to modifications, EPA explained:

Under today’s proposal . . . the [New Source Review] requirements of

sectton 173 [42 U.S.C. § 7503], the offset ruling, or the section

110(a)(2)(1) construction restrictions would apply only to a modification

which would result 1 a significant net increase in the amount of the

nonattainment pollutant which the source already emits 1 major
amounts (1.e., 100 or more tons per year).

44 Fed. Reg. at 51,941 (JA 48). Similarly, as to entirely new sources 1n nonattamnment
areas, EPA stated: “[n]onattaitnment review applicability again requires that the

nonattamnment pollutant be potentially emitted 1 major amounts.” 4.
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Among the sources of authority EPA referenced 1n 1ts September 1979
proposal was then-section 110(a)(2)(I) of the Act, which Congress added to the Act in
1977 (and repealed 1n 1990). That provision, known as the “construction
moratorium’ or “construction ban,” see, e.g., Michigan v. Thomas, 805 F.2d 176 (6th Cir.
1986), generally had the effect of prohibiting, after a date certan (targeted to the
submussion and review of SIPs), the construction or modification of any “major
stationary source . . . in any nonattamnment area” “if the emussions from such facility
will cause or contribute to concentrations of any pollutant for which a national
ambient atr quality standard 1s exceeded 1n such area” unless and until the state or
territory submits and obtains EPA’s approval of a SIP with a compliant
Nonattamment New Source Review permit program. See former section 172(a)(1), 42
U.S.C. § 7502(a)(1) (1982), and former section 110(2)(2)(I), 42 U.S.C. § 7410(2)(2)(I)
(1982). Although the legislative history does not directly address the moratorium’s
purposes,* an appellate court at the time concluded that Congress sought both to limit
pollution from new sources and to prompt state planning efforts. See Connecticut Fund
Sor the Env’t v. EPA, 672 F.2d 998, 1008 (2d Cir. 1982).

Also referenced 1n the September 1979 proposal was EPA’s “offset ruling,” 41

Fed. Reg. 55,524 (Dec. 21, 1976) (JA 206), an action 1 which “EPA endeavored to

clanify . . . the circumstances 1n which new sources of pollution would be permitted n

*The construction moratorium originated in the Senate bill. S. Rep. 127, 95th Cong.,
1st Sess. (1977).
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areas where an ambient standard had not been achieved.” NRDC v. Gorsuch, 685 F.2d
718, 721 (D.C. Cir. 1982), rev’d on other grounds sub nom. Chevron U.S. A, Inc. 1. NRDC,
467 U.S. 837 (1984). Under the offset ruling, permit authorities were directed to
“perform an air quality analysis to determine 1f the [new] source will cause or
exacerbate a violation of [national ambient air quality standards]” -- but “only for
those pollutants causing the proposed source to be defined as a ‘major’ source[.]” 41
Fed. Reg. at 55,528 & n.2 (JA 28). EPA explained that such mterpretation was
appropriate because federal, state, and territorial permit authorities “have limited
resources and . . . smaller atr pollution sources may ndividually have an msignificant
impact on air quality.” Id. at 55,525 (JA 27). As part of the 1977 Amendments to the
Act, Congress codified the offset ruling. See 91 Stat. 745 (offset ruling “shall apply” in
nonattamnment areas until July 1, 1979).°

Interested persons submitted comments to EPA about the September 1979
proposal. Some comments supported additional regulation. For example, Sterra Club
Legal Defense Fund urged that “major emitting facilities 1 a nonattainment area
should undergo |Prevention of Significant Deterioration| review on all pollutants --

not only for major pollutants for which the area 1s nonattainment.” A-79-35, I11-B,

Comment 298 at cover, 4 (JA 10, 14). And in a comment similar to Sterra Club’s

> Further, the offset ruling “was later amended to conform to the 1977 Amendments
to the Clean Air Act and codified as Appendix S to 40 C.F.R. Part 51.” NRDC, 685
F.2d at 721 n.13 (citation omutted).

9
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challenge here, the Connecticut Chapter of the Sterra Club disagreed with the
limitation that Nonattainment New Source Review permits be required “only [for] the
pollutant for which [the source] 18 a major source[.]” A-79-35, ITII-B, Comment 84 at
1,2 (JA 1-2). That chapter of Sierra Club regarded EPA’s proposal as “not in
agreement with the mtentions of Congress.” Id. at 2 (JA 2).

EPA also recetved comments to the effect that its proposal was over-inclusive.
The Regional Air Pollution Control Agency of Dayton, Ohio, for example, urged
EPA to “reconsider this position and not impose the restrictions on sources which
have no significant impact on the nonattamnment situation.” A-79-35, 1II-B,
Comment 38 at cover, 3 (JA 3, 6).

In May 1980, upon consideration of those and other comments, EPA finalized
its proposal and codified what was then 40 C.F.R. § 51.18(j). 45 Fed. Reg. 31,307,
31,312 (May 13, 1980) (JA 19, 23).¢ Although EPA did not elaborate on its
interpretation, it noted that “[a] source may emit many different pollutants™ and that

“an area may be designated attainment for certamn criteria pollutants and

6 40 C.F.R. § 51.18(j) at that time provided:

Each plan shall adopt a preconstruction review program to satisfy the
requirements of sections 172(b)(6) and 173 of the Act for any area
designated nonattamnment for any national ambient air quality standard . .
.. Such a program shall apply to any new major stationary source or
major modification that 1s major for the pollutant for which the area 1s
designated nonattainment . . . .

10
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nonattainment for other criteria pollutants.” 45 Fed. Reg. at 31,309 n.3 (JA 21).
“For simplicity,” EPA stated that its preamble employed a shorthand phrase, “sources
locating 11 a nonattainment area,” to refer to “sources locating 1 an area designated
nonattamnment for a pollutant for which the source 1s major.” Id

Shorttly thereafter, in August 1980, EPA amended 40 C.F.R. § 51.18(j) by
moving the relevant text to subsection (2). 45 Fed. Reg. 52,676, 52,745 (Aug. 7, 1980)
(JA 51, 56). EPA explained that “[tjhe current regulations concerning pollutant
applicability 1n nonattainment areas have not been changed” because the August 1980
rulemaking largely regarded the separate Prevention of Significant Detertoration
program. 45 Fed. Reg. at 52,711 (JA 53). But EPA at that poimt further explained
why the Nonattainment New Source Review permit program has a pollutant
applicability scheme distinct from the Prevention of Significant Detertoration permit
program:

These rules are different from the [Prevention of Significant

Detertoration] pollutant applicability rules. Major sources are subject to

review under the Offset Ruling, section 173, and the construction

moratortum only 1f they emit m major amounts the pollutant(s) for

which the area 1s designated nonattainment. In addition, only those

nonattainment pollutants which the source emits in major amounts are

subject to review or the construction moratorium. Similarly, only if a

modification mcreases emissions of a pollutant for which the source 1s

major and for which the area 1s designated nonattamnment do
nonattainment requirements apply.

45 Fed. Reg. at 52,711 (JA 53). EPA emphasized:

The basic rationale for these restrictions 1s that section 110(2)(2) (D),
which contans the construction moratorium, restricts the construction

11

Sierra Club v. EPA 18cv3472 NDCA Tiers 8&9

ED_002061_00162550-00025



USCA Case #14-1138  Document #1570184 Fled: 0B/28/2015 Page 260of 71

moratorium to pollutants for which the source 1s major and for which

the area 1s designated nonattainment. Since there 18 no requirement

stmilar to the one 1n section 165(a) that subjects a source to review for all

regulated pollutants it emits once 1t 1s subject to review for one pollutant,

preconstruction review under the Offset Ruling and section 173 1s

restricted 1 the same manner as the construction moratortum.
Id. Similarly, EPA addressed comments “percerviing] an inconsistency in requiring
broader pollutant applicability for [Prevention of Significant Deterioration] review
than for nonattainment review . . . .7 45 Fed. Reg. at 52,713 (JA 55). EPA
explained that “[t]he scope of [Prevention of Significant Deterioration] review
applicability and the nonattamnment definition of source are separate 1ssues[,]” and that
“there 1s no basts for requiring that they be resolved m such a way as to in some
manner equalize their effects.” Id.

EPA also emphasized that other measures, such as “reasonable further

progress,” are available to states and territories and do not depend on a source’s

“major” status:

[S]ection 173 [42 U.S.C. § 7503] . .. governs the spectfic review of
sources emitting nonattainment pollutant(s) 1n major amounts. In
addition, sources emitting the nonattatnment pollutants 1n mior
amounts are subject to the general [New Source Review] contained in
SIPS, and the impacts of such sources are accounted for in
demonstrations of reasonable further progress and within the growth
allowance provisions of the SIP.

45 Fed. Reg. at 52,713 (JA 55). See also 42 U.S.C. § 7503(1)(A) (1982) (offsets may
take the form of reductions in allowable emissions “from new . . . sources which are

not major emitting facilities”).

12
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In 1986, 40 C.F.R. § 51.18(j)(2) was re-codified as 40 C.F.R. § 51.165(2)(2)(1).
See 51 Fed. Reg. 40,656, 40,672 (Nov. 7, 1986) (JA 63, 67).

III. New Source Review in Puerto Rico

As noted supra p. 3, the Act contemplates that states and territories will have
the primary role 1n implementing the New Source Review permit programs. But EPA
may administer the Prevention of Significant Detertoration permit program where a
state or territory lacks an EPA-approved program. 42 U.S.C. § 7410(a)(2)(C), (c)(1);
40 C.F.R. § 52.21(2)(1). That 1s the scenario in Puerto Rico, where an EPA regional
office, EPA Region 2, 1ssues Prevention of Significant Deterioration permits while the
Puerto Rico Environmental Quality Board conducts review and issues permits under
the Commonwealth’s EPA-approved Nonattamnment New Source Review and Minor
New Source Review programs. See 40 C.F.R. §§ 52.2722, 52.2723, and 52.2729; 62
Fed. Reg. 3,211 (Jan. 22, 1997); www.epa.gov/nsr/live/pr.html (last visited May 26,
2015).

Nonattamnment areas have existed i Puerto Rico since at least 1991, See Pan
American Grain Mfs. Co. v. EPA, 95 F.3d 101, 103 (Ist Cir. 1996) (involving
nonattainment i Guaynabo). Inlate 2011, EPA designated the following portion of
Arecibo as a nonattainment area for lead: the “[ajrea bounded by 4 km from the
boundaries of the Battery Recycling Company facility.” 40 C.F.R. § 81.355; 76 Fed.
Reg. 72,097, 72,119 (Nov. 22, 2011) (JA 117, 119). Following that designation, Puerto

Rico proposed an update to its SIP. EPA Region 2, which s reviewing the proposal,
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recently indicated that “the primary source responsible for the nonattainment
designation 1n Arecibo 1s the Battery Recycling Facility,” and that “other facilities in
Arecibo are very small contributors of lead.” EPA Region 2 Letter of Apr. 24, 2015
to Petitioner Madres de Negro de Arecibo at 1 (JA 359).
IV. Energy Answers’ Air Quality Control Permits

A.  Prevention of Significant Deterioration Permit from EPA Region 2

In February 2011, Energy Answers submitted an application for a Prevention
of Significant Deterioration permit to EPA Region 2. See Application excerpts (JA
123-162). Energy Answers described its proposed facility as an incinerator that would
generate renewable energy from fuel dertved from waste. Application at xi-xut (JA
123-124). The incinerator’s location would be an 80-acre site, zoned as “heavy
industrial,” which was located more than a mile from Arectbo’s “largest residential
and commercial areas.” Id. at 2-1, 2-2 (JA 125, 1206).

The application addressed, in detail, the facility’s potential to emit pollutants.
See 7d. at 3-1 through 4-25 (JA 127-155). Pollutants to be enmutted in “major”” amounts
(t.e., more than 100 tons/year) included, for example, sulfur dioxide and carbon
monoxide. Id. at xt and Table 3-1 (JA 123, 130).

Lead was also addressed 1n Energy Answers’ application. At that time, the area
surrounding the Battery Recycling Company -- which encompasses the Energy
Answers site, see Application at Appendix D (JA 158) -- had not yet been designated

nonattainment for lead. Thus, Energy Answers’ application addressed lead since it
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was then an attainment pollutant. As Sterra Club correctly notes, Energy Answers’
Prevention of Significant Detertoration permit application “lists potential lead
emissions as 0.31 tons/year[.]” Sterra Club Br. 3 (citing Application at 3-4, Table 3-1
(JA 130)). That amount of emissions 1s well under the significance threshold of

0.6 tons/year, see Application at Table 3-1 (JA 130),” and nowhere close to the “major
source” threshold of 100 tons per year. 42 U.S.C. § 7602(j).* Energy Answers also
explamed 1ts view that it would operate with the “best avaiable control technology”
for lead. See Application at 5-37 (JA 156); supra p. 5.

In May 2012, EPA Region 2 announced, through a public notice, its
“preliminary determiation to approve” Energy Answers’ Prevention of Significant
Detertoration permit applicatton because 1t “meets all PSD requirements.” Public
Notice at 2 (JA 166). The public notice listed over 12 pollutants that would be
subject to the best available control technology; because of the intervening
nonattainment designation, lead was not listed. See 4. The agency solicited comment

on the application and draft permat, and 1t also scheduled public informational

7 Significance thresholds have relevance for modifications of existing sources.
Handbook § 4:11 (As with nonattainment [New Source Review], assuming the
facility 1s ‘major,” and that the change 1s not specifically excluded from the definition
of modification, the owner or operator must determine 1f the emissions increase
assoctated with the modification s significant.”); see also 7d. § 4.6 & Table 4.1 (listing
lead’s significance threshold).

8 But “[l]ead 1s also regulated as a hazardous air pollutant under Title TIT of the [Act],”
Handbook § 4.6 n.7, which has a major source threshold of 10 tons per year. See 42
US.C § 7412.
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sesstons and hearings. Id. at 2-3 (JA 166-167). In addition, EPA provided a street
address and Web link where interested persons may access the administrative record.
Id. at 3 (JA 167).

More detail about the project was provided in a “fact sheet” that accompanied
the public notice. See Fact Sheet (JA 176-199). EPA Region 2 explained, in pertinent
part:

e “Currently, the area in which Energy Answers’ facility 1s designated as
meetimng all National Ambient Air Quality Standards [] promulgated to

protect public health, except for lead (Pb).” Fact Sheet at 3 (JA 178).

e “Pb...isnotmncluded in this permit because the applicant proposes to
locate the source in a nonattatnment area.” Id. at 13 n.1 (JA 188).

e “[A]ll air pollutants that are not subject to [Prevention of Significant
Detertoration], including Pb, . . . will be addressed i the State permit
issued by [the Puerto Rico Environmental Quality Board].” Id. at 18
(JA 193).

Further, in May 2012, EPA Region 2 transmitted English and Spanish versions
of the public notice and fact sheet directly to a number of interested persons,
including Sterra Club. See EPA Region 2 Letter to Petitioner Sterra Club de Puerto
Rico (JA 170-171); EPA Region 2 Letter to Petitioner Crudadanos en Defensa del

Ambiente (JA 172-173); EPA Region 2 Letter to Javier Biaggi of Petitioner Comité
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Basura Cero Arectbo (and of Comit¢ Amplio de Arectbo Contra el Incinerador, which
shares the same address) (JA 174-175); see also Energy Answers Arecibo, LLC
Interested Parties List at 4 (EPA emailed public notice and fact sheet to Petitioner
Madres de Negro de Arecibo) (JA 169).

“During the public comment period, EPA recerved 1,100 written comments,”
EPA Region 2 Response to Comments at 5 of 124 (JA 204), mcluding comments
from Sterra Club or its members. In April 2013, when responding to comments
about lead emussions, EPA Region 2 repeated what it had previously explamed in the
public notice and fact sheet: that the Prevention of Significant Deterioration program
does not regulate that nonattamnment pollutant. See, e.g., EPA Region 2 Response to
Comments at 75 (“[F]or information related to the [Energy Answers’] project Pb
emissions requirements, the commenters should consult with the [Puerto Rico
Environmental Quality Board] Air Quality Department.”) (JA 206); zd. at 99 (“The
[Prevention of Significant Detertoration]| program does not apply 1n nonattamnment
areas. Therefore, lead 1s not a pollutant regulated in [the] permit.”) (JA 207); 7d.
(“Energy Answers 1s not subject to the nonattamnment permit regulations smnce it
would have to emit 100 tons per year of lead. Since the facility will emit less than this
major source threshold it 1s also not subject to nonattamment permit requirements.”);
zd. at 108 (“Energy Answers 18 not subject to the lead nonattamnment permit

requirements.”) (JA 209).
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At the mutiation of several interested persons, imncluding Sterra Club or its
members, EPA’s Environmental Appeals Board reviewed the initial Prevention of
Significant Detertoration permit that EPA Region 2 had 1ssued 1 June 2013. See 40
C.F.R. part 124, subpart A (procedures applicable to administrative appeals of PSD
permits). In March 2014, the Environmental Appeals Board 1ssued a lengthy decision
upholding the permit 1n all relevant respects. See Board Opinton (JA 243-340).° In
response to arguments from Sterra Club that 40 C.E.R. § 51.165(2)(2)(1) 1s “unlawful,”
Sterra Club Br. 6, the Environmental Appeals Board stated: “the Region propetly
excluded lead [] from the [Prevention of Significant Deterioration] permitting process
because the municipality of Arecibo has been designated as a nonattainment area for
lead. Additionally, . . . [Sterra Club’s] arguments concerning [Nonattamment New
Source Review] applicability lie outside the Board’s authority to decide.” Board
Optnton at 22 (JA 265). See also id. at 22-28 (JA 265-271).

EPA Region 2 1ssued the final Prevention of Significant Detertoration permit 1n
April 2014, and a notice was published a month later. See 79 Fed. Reg. 28,710 (May

19, 2014) (JA 120-122).

? EPA Region 2 requested, and was granted, a remand for the limited purpose of
regulating biogenic greenhouse gas emissions in light of Ctr for Biological Diversity v.
EPA, 722 F.3d 401 (D.C. Cir. 2013). That 1ssue has no bearing on this case.
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B.  Minor New Source Review Conditions in Puerto Rico’s Permit

As EPA Region 2 noted 1n its public notice regarding Energy Answers’
Prevention of Significant Deterioration permit application, “[a] separate permit 18
being 1ssued by Puerto Rico Environmental Quality Board, to address the other
pollutants emitted by this project.” Public Notice at 2 (JA 166). In December 2014,
the Puerto Rico Environmental Quality Board 1ssued that permit. Regarding lead, 1t
functions as a Minor New Source permit and restricts the mcinerator’s emissions to
0.31 tons/year, consistent with Energy Answers’ previous assertion that its operations
would reflect the best available control technology. See Construction Permit PFE-07-
0811-0468-1-1I-111-C at Table of Annual Emisston Limits (in Spanish) (JA 210).
V.  Proceedings in this Court

On July 14, 2014, Sterra Club filed a petition with this Court, seeking review of
40 C.FR. § 51.165(2)(2)(1) based on an argument that it “unlawfully limits the
preconstruction review program for nonattainment areas under Sections 172(c)(5) and
173 of the Clean A1r Act [42 U.S.C. §§ 7502(c)(5), 7503] to a new major stattonary
source ‘that 1s major for the pollutant for which the area 1s designated

nonattamnment.”” Petition for Rev., Doc. #1503791, at 2 (citation omitted).™

' The petition also purported to seek review of EPA Region 2’s “decision granting a
Prevention of Significant Deterioration permit to Energy Answers Arecibo, LLC, and
the decision of the Environmental Appeals Board dated March 25, 2014.” Petition
for Rev. at 1. But Sterra Club has since abandoned any such claim.
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EPA moved to dismiss the petition on jurisdictional grounds. Doc. #1512121.
Following Sterra Club’s opposition, the Court 1ssued an Order carrying the motion
with the case and directing the parties “to address [ thetr briefs] the 1ssues presented
in the motion to dismiss rather than incorporate those arguments by reference.”
Otder of Jan. 16, 2015, Doc. #1532690.

Sterra Club’s opening brief followed.

SUMMARY OF ARGUMENT

Sterra Club lacks standing because its alleged injuries from Energy Answers’
facility are not redressable by the Court. Vacatur of the challenged regulation, 40
C.F.R. §51.165(2)(2) (1), would have no effect on Energy Answers’ ability to construct
and operate 1ts facility because that regulation does not govern Energy Answers’
emissions of any pollutant, including lead. That regulation and, indeed, the Act’s
Nonattainment New Source Review program only govern the required contents of
Puerto Rico’s State Implementation Plan. Only Puerto Rico’s State Implementation
Plan governs Energy Answers’ emussions of lead. At most, vacatur of the challenged
regulation could eventually result in Puerto Rico having to revise its State
Implementation Plan to cover a broader category of stationary sources after EPA
amends the challenged regulation to conform to the judicial opinion Sierra Club seeks.
But those changes would only have prospective effect; Energy Answers would need

to modify its facility in the future -- a speculative future event -- before its emissions
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would be subject to the Nonattainment New Source Review permit requirements n
any such revised State Implementation Plan.

In addition, Sierra Club’s petition for review of 40 C.F.R. § 51.165(2)(2)(1) 1s
untimely and should be dismissed for lack of jurisdiction. The Act provides explicit
deadlines for challenging EPA rulemakings. A petition for review must be filed
within 60 days of publication in the Federal Register, or if the petition 1s “based soly
on grounds arising after such sixtieth day,” within 60 days of the alleged after-arising
grounds. 42 U.S.C. § 7607(b)(1) (emphasts added). Sterra Club’s argument that the
Court has jurisdiction based on after-arising grounds 1s seriously flawed. Evident on
its face, the after-arising grounds exception 1s much narrower than Sierra Club
contends. After-arising grounds may appropriately be found to exist where the
petition 1s based on substantive legal arguments that were unavailable during the mitial
review period. The arguments in support of the claim Sterra Club seeks to adjudicate
here were capable of being ratsed -- and, 1 fact, were raised -- mn 1980,

Moreover, EPA Region 2’s ssuance of a permit to Energy Answers under the
Act’s Prevention of Significant Deterioration program cannot, as a matter of law,
provide grounds to challenge 40 C.F.R. § 51.165(2)(2)(1), which has no bearing on any
term or condition 1n that permit. Any potentially cognizable after-arising ground
arose much earlier -- 1.e., years before Sterra Club filed 1ts petition -- when Sterra Club

learned that Energy Answers’ potential to emit lead would not, 1 the words of the
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challenged regulation, be “major for the pollutant for which the [Arecibo] area 1s
designated nonattainment[.]” 40 C.F.R. § 51.165()(2)(®).

If the Court were to consider the merits of Sterra Club’s challenge to 40 C.F.R.
§ 51.165(2)(2)(1), despite 1ts petition’s jurisdictional flaws, that 35-year old regulation s
reasonable and entitled to deference. Under Usility Air Regulatory Grp. v. EPA, 134 S.
Ct. 2427 (2014), the Act-wide definition of “major stationary source,” including its
reference to “any atr pollutant,” must be construed 1n a manner appropriate to 1ts
regulatory context. IHere, the applicable context 1s the Nonattainment New Source
Review permit program, and pertinent provistons of the Act, old and new, reflect an
assoctation between that permut program and the pollutant or pollutants for which the
area 1s nonattainment. In addition, EPA explained its interpretation, distinguishing
that permit program from the Act’s Prevention of Significant Deterioration permit
program, and pointing to Nonattainment New Source Review programs that can
target problematic sources without regard to thetr “major” status.

Thus, because EPA’s interpretation of the Act is supported by the Act and
reasonably explained, Sterra Club’s petition lacks merit.

STANDARD OF REVIEW

The Court conducts a de novo review of standing, Defenders of Wildlife v. Perciasepe,
714 F.3d 1317, 1323 (D.C. Cir. 2013), which Sterra Club bears the burden of
demonstrating. See Delta Const. Co. 1. EPA, 783 F.3d 1291, 1295 (D.C. Cir. 2015).
Another de novo question 1s the Court’s jurisdiction under section 307(b)(1) of the Act,
22
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42 U.S.C. § 7607(b)(1), which Sterra Club must similarly establish. See, e.g.,
Environmental Defense v. EPA, 467 F.3d 1329, 1333-34 (D.C. Cir. 2000).

If Sterra Club has standing and propetly mvokes the Court’s jurisdiction, EPA
is entitled, on the merits, to a high degree of deference. Under the familiar two-step
tramework set forth in Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837 (1984), the Court
and EPA must adhere to Congress’ clearly-stated intent (step one); however, if the
Act 1s silent or ambiguous as to “the precise question at 1ssue,” 7. at 842, then EPA’s
interpretation should be upheld so long as it 1s a reasonable interpretation of the
statute (step two). Id. at 843-44. EPA’s mterpretation need not “represent|] the best
interpretation of the statute,” only a “reasonable one.” Swiky v. Citibank (South
Darkota), N.A., 517 U.S. 735, 744-45 (1996).

ARGUMENT

The Court lacks jurisdiction over Sterra Club’s challenge for two reasons.
Section I explamns that Sterra Club lacks standing because the relief it seeks, vacatur of
40 C.FR. § 51.165(2)(2)(1), would not redress 1ts alleged injury. See znfra pp. 24 to 27.
Section II explams that Sterra Club filed its petition too late under the mandatory
deadlines set forth 1 42 U.S.C. § 7607(b)(1). See snfra pp. 27 to 40. And Section 111
explains that even if jurisdiction exists, Sterra Club’s attempt to invalidate a decades-

old regulation 1s without merit. See znfra pp. 40 to 53.
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I Sierra Club Lacks Standing under Article III of the U.S. Constitution.

Article IIT of the U.S. Constitution limits the Court’s jurisdiction to cases and
controversies, and “[t]his limitation requires a plamtiff to show that 1t has standing to
suel.|” Teton Historic Aviation Foundation v. U.S. Dept. of Defense, 785 F.3d 719, 724
(D.C. Cir. 2015). The element of standing lacking here 1s redressability, defined as “a
‘substantial likelthood” that the requested relief will remedy the alleged mnjury i fact.”
Id. (quoting Vemnont Agency of Natural Resources v. U.S. ex rel Stevens, 529 U.S. 765, 771
(2000)).

Sterra Club links its alleged mjury with Energy Answers’ current plan to
construct and operate a lead-emutting facility. See Sterra Club Br. 18 (“Each of the
standing declarants has set forth particularized facts demonstrating that the
construction of the mncinerator affects them personally.”). But even if the Court
granted the only relief Sterra Club seeks -- vacatur of 40 C.FR. § 51.165(2)(2)(1) -- 1t
would have no effect on that facility. By its terms, the challenged regulation applies to
states and territories regarding the required contents of their SIPs. It does not govern
the conduct of Energy Answers or any other source. Sierra Club 1s therefore

mistaken when 1t assumes that it 1s the challenged regulation, rather than the Puerto

Rico SIP that EPA long ago approved as conforming to that regulation, that
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“exempts” the mncinerator. Sterra Club Br. 22."" Because the challenged regulation
sets forth no requirements for Energy Answers itself, vacating 1t would not redress
Sterra Club’s alleged mjury. See Delta Const., 783 F.3d at 1297 (redressability lacking
where “a separate action . . . independently causes the same alleged harm as the
challenged action™).

The challenged regulation mirrors the framework of the Act. The
Nonattainment New Source Review provisions of the Act, 42 U.S.C. {§ 7501-15,
enumerate requirements only for SIPs. For example, section 172(c), 42 U.S.C.

§ 7502(c), begins by stating that “[tlhe plan provisions . . . required to be submitted
under this part shall comply with each of the following: . . . (Emphasis added.)
Likewsse, section 173(2)(1)(B), 42 U.S.C. § 7503(2)(1)(B), provides that “[t|he permzit
program required by section [172(c)(5)"] shall provide that permits to construct and
operate may be ssued 1f . . . .7 (Emphasis added.) In turn, section 172(c)(5), 42 U.S.C.
§ 7502(c)(5), states that “[sJuch plan provisions shall require permits for the construction

and operation of new or modified major stationary sources anywhere 1 the

nonattainment arca.” (Emphasts added.)

' Sierra Club does not (and cannot here) challenge either the Puerto Rico SIP or
EPA’s approval of the SIP.
12 This provision actually references section 172(b)(6) from the pre-1990 version of

the Act. Under the Act as amended 1 1990, the correct cross reference 1s section
172(c)(5). Accord Sterra Club Br. 9 n.7.
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In this regard, Nonattamnment New Source Review differs from the Prevention
of Significant Detertoration permit program. The latter program itself prohibits the
construction or modification of a non-conforming source. See, ¢.9., UARG, 134 S. Ct.
at 2435 (“It 1s unlawful to construct or modify a ‘major emutting facility’ in ‘any area to
which [the PSD program] applies” without first obtaming a permuit.”) (citing 42 U.S.C.
8§ 7475@) (1), 7T4792)(C)); Sierva Club v. Jackson, 648 F.3d 848, 851-52 (D.C. Cir. 2011)
(explaining that under the Prevention of Significant Detertoration program, a permit
applicant may not rely on a SIP that had not yet been amended to conform with the
Act’s requirements because 42 U.S.C. § 7475(a) “forbids the construction of such
facilities absent a PSD permit meeting the requirements of the Clean Air Act”). No
comparable direct regulation of sources exists under the Act’s Nonattainment New
Source Review program. Instead, as explained above, stringent air quality controls
such as “lowest achievable emussion rate,” 42 U.S.C. § 7503(2)(2), and “offsets,” 7.

§ 7503(c)(1), are applicable to and enforceable against sources only through SIPs that
have been approved by EPA.

Thus, even if Sterra Club prevailed and obtamned an order directing EPA to
replace the challenged regulation with a regulation requiring SIPs to cover more
sources, nothing would change with respect to permuts 1ssued before the amendment
of the SIP, including the permit that Energy Answers has already recetved from the
Puerto Rico Environmental Quality Board. See supra p. 19. Although vacating EPA’s
regulation could eventually lead to a revision 1n the Puerto Rico SIP to broaden its
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coverage 1n the manner preferred by Sterra Club -- e, to apply lowest achievable
emisstons rate, offsets, and other requirements associated with Nonattamnment New
Source Review permits to emussions of any pollutant, whether major or minor, from a
new or modified major stationary source -- any such revision would have only
prospective effect. So long as Energy Answers does not, gomng forward, alter its plans
and trigger Nonattainment New Source review anew -- a speculative future event® --
the company 1s entitled to rely on the permit 1ssued by the Puerto Rico
Environmental Quality Board and the determination reflected therein, 1.e., that
Energy Answers’ lead emissions do not require a Nonattainment New Source Review
permit under the EPA-approved Puerto Rico SIP then i effect. See General Motors,
496 U.S. at 540-41 (“[TThe approved SIP is the applicable implementation plan during
the time a SIP revision proposal 1s pending.”) (citations omitted).

Accordingly, because even a decision 1 Sterra Club’s favor would not redress
its clatmed njury, Sterra Club lacks standing.
II.  Sierra Club’s Petition is Statutorily Time-Barred.

Sterra Club fails to establish jurisdiction not only under Article I1I but also
under the Act. “Section 307(b)(1) of the Clean Air Act sets a 60-day period for

challenges to EPA regulations, with a renewed 60-day period available based on the

13 Speculative future harm does not establish standing. See Lujan v. Defenders of Wildlife,
504 U.S. 555, 560 (1992) (“mjury 1 fact . . . 1s (a) concrete and particularized and (b)
actual or imminent, not conjectural or hypothetical.”’) (citations and quotation marks
omitted).
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occurrence of after-arising grounds.” Aw. Road & Transp. Builders Ass'n v. EPA, 705
F.3d 453, 456 (D.C. Cir. 2013). Outside of those 60-day periods, the Court 1s
“powetless” to address the petition. See Med. Waste Inst. & Energy Recovery Council v.
EPA, 645 F.3d 420, 427 (D.C. Cir. 2011) (“The filing period m the Clean Air Act ‘s
jurisdictional in nature’; if the petitioners have failed to comply with it, [the coutts] are
powetless to address their claim.”) (citation omitted). Here, the flaws in Sterra Club’s
jurisdictional arguments are many.

A.  Congress intended that judicial review of regulations promulgated
under the Act be sought promptly.

In contrast to Sterra Club’s casual treatment of the jurisdictional deadlines set
forth 1n the Act, Congress has made clear -- repeatedly -- the importance 1t places on
quickly resolving challenges to EPA regulations implementing the Act.

As amended 1 1970, the Act’s judicial review provisions required petitions for
review to be brought within 30 days. The purpose of the 30-day limit was “to
maintain the mtegrity of the time sequences provided throughout the Act.” S. Rep.
No. 1196, 91st Cong., 2d Sess. 41 (1970) (1970 Senate Report”). The 1970
amendments also provided that a petition for review could be brought after the initral
review pertod if “based solely on grounds arising after such 30th day.” Act of Dec.
31, 1970, Pub. L. No. 91-604, § 12(a), 84 Stat. 1708. The legislative history indicates

that Congress enacted this provision to account for the possibility that new factual
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information would arise suggesting etther further regulation 1s needed or that existing
regulations are unnecessary. 1970 Senate Report 41-42.

In 1977, Congress amended this provision to its present form. At that time,
Congress extended the review period to 60 days and provided that any petition based
“solely” on grounds arising after the mitial review period must be filed within 60 days
of those grounds arising. 42 U.S.C. § 7607(b)(1). The legislative history emphasized
that Congress continued to view this provision as “strictly imit[ing] section 307
challenges to those which are actually filed within that time.” ILR. Rep. No. 294, 95
Cong., 1st Sess. 322 (1977). The House Reportt further explained:

The only instance in which the commuttee intends that later challenges

may be entertained by the court of appeals are those i which the

grounds arise solely after the 60th day. Thus, unless a petitioner can

show that the basts for his challenge did not exist or was not reasonably

to be antictpated before the expiration of 60 days, the court of appeals 1s

without jurisdiction to consider a petition filed later than 60 days after
the publication of the promulgated rule.

I1d.

In addition to addressing after-arising grounds while strictly limiting the time to
file judicial challenges to regulations and other final agency action, Congress addressed
the subject 1n the context of presenting new information to EPA. Section
307(d)(7)(B), 42 U.S.C. § 7607(d)(7)(B), sets forth an exhaustion requirement, 1.¢., a
rule that only reasonably specific objections noted during the public comment period
may be ratsed on judicial review. But with respect to ratsing alleged after-arising

grounds to EPA, Congress provided an exception to that rule:
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If the person raising an objection can demonstrate to the Administrator
that 1t was impracticable to raise such objection within such time or 7f #he
grounds for such objection arose afler the period for public comment (but within the
time specified for judicial review) and 1f such objection 1s of central relevance to
the outcome of the rule, the Adminsstrator shall convene a proceeding
for reconsideration of the rule and provide the same procedural rights as
would have been afforded Jad the information been avazlable at the time the
rule was proposed.

42 U.S.C. § 7607(d)(7)(B) (emphasis added). That exception further demonstrates
that Congress regarded after-arising grounds as narrow and linked with consequential
new information.

Also in 1977, Congress amended the Act to establish another consequence for
failing to promptly challenge EPA action. Section 307(b)(2) provides that any 1ssue
that could have been raised in a petition for review cannot be used as a defense to a
cvil or crimial enforcement action. 42 U.S.C. § 7607(b)(2).

B.  This Court has repeatedly enforced the Act’s narrow window for
petitioning for review of regulations.

Although the Act does not expressly define “grounds after artsing,” this Court
construes the phrase far more narrowly than Sierra Club does here. In Nar’/ Mining
Ass’n v. Dep’t of Interior, 70 F.3d 1345 (D.C. Cir. 1995), the Court rejected a claimant’s
attempt to challenge the validity of an old regulation promulgated under the Surface
Mining Control and Reclamation Act. Addressing that Act’s after-arising grounds
provision -- which the Court noted 1s “similar” to section 307(b)(1) of the Clean Air
Act - the Court stressed the importance of giving effect to Congress’ “careful balance

between the need for admintstrative finality and the need to provide for subsequent
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review 1n the event of unexpected difficulties.” 70 F.3d at 1350 & 1350 n.2.
Moreover, 1n dismissing the challenge as ttme-barred, the Court held that
“Iplermitting review of [the] petition based on grounds clearly avaiable withm 60 days
of the rule’s promulgation would thwart Congress’ well-lard plan.” 70 F.3d at 1350.
Because the claimant’s argument that the regulation was #/fra vires or impermissible
under Clhevron was available at the time of promulgation, no after-arising grounds
existed.

Stmilartly, in Am. Road, the Court dismissed a belated challenge to an old
regulation promulgated under the Clean Air Act. 705 F.3d at 456-58. The Coutt
rejected the petitioner’s contention that EPA’s recent application of that regulation
constituted after-arising grounds, reasoning: “There would be no pressure to
challenge regulations within the 60-day period after their promulgation 1f any
petitioner could simply wait to test the substance of those regulations once EPA
applies them, for example, 1n an approval of a state SIP revision -- as [the petitioner]
has attempted to do here.” 705 I'.3d at 458. The Court’s reasoning encompasses
other examples, such as the application of a regulation to a permit proceeding. Any
such application would not provide grounds to “test the substance” of that regulation.
See infra p. 39 n.18.

This Court’s decision in Coalition involved the application of the principle, also
noted in Am. Road, that “the occurrence of an event that ripens a claim constitutes an
after-artsing ground.” 705 F.3d at 457 (cttation omitted); Coalition, 684 I.3d at 129-30
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(same). In Coalition, this Court allowed two mdustrial organizations to challenge old
regulations promulgated under the Act’s Prevention of Significant Deterioration
program where a new regulation -- the asserted after-arising ground -- had the effect
of subjecting those organizations’ members, for the first time, to the old regulations’
requirements. See 684 F.3d at 130. Before the new regulation existed, the Court
reasoned, any alleged mnjury to those organizations’ members from the old regulations
was speculative and therefore the new regulation ripened the organizations’ claim.™
Here, by contrast, there 1s no new regulation or other consequential event to ripen any
claim (as discussed zifra pp. 33 to 34).

In a cogent decision 1ssued after Coalition, the Tenth Circuit generally defined
an after-arising ground as “a sufficient /ga/basts for granting the relief sought.” Ufab
ex rel. Utah Dep’t of Environmental Quality, Dip. of Air Quality v. EPA, 750 F.3d 1182,

1184 (10th Cir. 2014) (quoting Sanders v. United States, 373 U.S. 1, 16 (1963)) (emphasts

4 Another example of claimants establishing jurisdiction to challenge an old
regulation m light of an after-arising significant development 1s Honeywell Int’), Inc. v.
EPA, 705 1.3d 470 (D.C. Cir. 2013). There, certain partictpants in an Act cap-and-
trade program sought review of EPA’s approval of pollutant transfers after this Court
issued a decision, Arkema Inc. v. EPA, 618 F.3d 1 (D.C. Cir. 2010), nvolving that
same approval decision. Rejecting EPA’s position, Arkesa held that certan pollutant
transfers were “permanent,” a term of art under the program. This Court tn Honeywel/
concluded that Arkema had “changed the legal landscape™ as it applied to participants
in the cap-and-trade program and effectively altered the terms of EPA’s approval, and
that the petitioner i Honeywe// “could not have raised 1ts merits argument until [the
Court’s| dectston m Arkema.” Honeywell, 705 F.3d at 473. In that context, Arkema
constituted after-arising grounds for participants 1n the program to challenge EPA’s
approval.
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added). That understanding squares with congressional intent and this Court’s
precedent, which disfavor a tardy attack on an old regulation based on nothing more
than a contention that the old regulation 1s #/fra vires, impermissible under Chevron, or a
stmilar argument available at the time of promulgation.

C.  Under a correct reading of the Act and the Court’s precedent,
Sierra Club’s petition is time-barred.

Under a fatthful reading of the Act, congressional intent, and precedent, Sterra
Club may not rase a facial challenge to 40 C.E.R. § 51.165(2)(2)(1) decades after 1ts
promulgation based on a statutory construction argument that was available m 1980
and, 1n fact, 1s stmilar to an argument raised by a commenter during the rulemaking
process. See supra pp. 9-10. Moreover, 1t 1s irrelevant under 42 U.S.C. § 7607(b)(1)
whether every single one of the petitioning organizations exsted at the time of the old
regulation’s promulgation or whether any of the petitioning organizations has
acquired new members since the old regulation’s promulgation. Rather, 1t 1s the genera/
avatlability of the current argument at the time of the old regulation that matters in
determining whether an alleged after-arising ground 1s cognizable. As tn Nat’/ Mining,
“Iplermitting review of [the] petition based on grounds clearly avaiable withm 60 days
of the rule’s promulgation would thwart Congress’ well-laid plan.” 70 F.3d at 1350.

Coalition, at bottom, involved suz generis after-arising grounds that are not
present here. Those petitioners challenged old regulations that, for the first time, had

far broader effect due to a new regulation. Indeed, Sterra Club acknowledges that the
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new regulation at 1ssue in Coalition (1.c., the after-arising ground there) brought about a
“transformation of [the Prevention of Significant Deterioration] program|.]” Sierra
Club Br. 43.%* Here, in contrast to the petitioners in Coalition, Sterra Club does not
point to any new action by EPA that changed anything about, or had any bearing on,
the scope of 40 C.F.R. § 51.165(2)(2)(1). The only new action Sterra Club cites, the
Prevention of Significant Deterioration permit, had no tmpact -- much less a
transformative effect -- on the challenged regulation (as discussed further 1 the
section below).

D. Even under a broader reading of the Act and the Court’s
precedent, Sierra Club’s challenge is untimely.

Even under a broader reading of the Act and Coalition, Sierra Club’s attempt to
establish jurisdiction fails. Sierra Club concedes, as it must, that 1t did not file a
petition for review of the challenged regulation promptly after notice of its
promulgation appeared 1 the Federal Register in 1980. See Sterra Club Br. 19. But
Sterra Club argues that “the grounds for [its] challenge arose on May 19, 2014/,]”
when “EPA published the notice of the final permit in the Federal Register, for the
construction and operation of an mcinerator by Energy Answers under the
Prevention of Significant Deterioration program.” Sterra Club Br. 19 (citing 79 Fed.

Reg. 28,710, 28,712 (May 19, 2014) (JA 120, 122)). See also, e.g., Sterra Club Br. 25

15 But Sierra Club is incorrect that such transformation discounts the import of Uity
Air Regulatory Group (the caption of the case when it reached the Supreme Court) with
respect to statutory construction and Chevron. See infra pp. 41-44.
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(Sterra Club’s assertion that its “legal challenge became ripe when EPA granted
Energy Answers a permit to construct and operate an incinerator”). Sierra Club 1s
wrong.

That alleged after-anising ground, as a matter of law, bears no relation to Sterra
Club’s merits claim. Sterra Club does not challenge, and secks no relief whatsoever
regarding, Energy Answers’ Prevention of Significant Deterioration permit. See, e.g,
Sterra Club Br. 25 (“The issue in this case is the validity of an EPA rule . .. .”); /. at
60 (“The Court should vacate the rule.”). Nor could Sterra Club challenge that permit
here; any such challenge can only be heard by the United States Coutt of Appeals for
the First Circuit, which encompasses Puerto Rico. See supra 42 U.S.C. § 7607(b)(1)
(providing that petitions for review of “locally or regionally applicable” final EPA
actions “may be filed on/y n the United States Court of Appeals for the appropriate
circuit’”) (emphasts added).'®

Moreover, the permit was 1ssued under the Act’s Prevention of Significant
Deterioration program, whereas the regulation Sterra Club seeks to mvalidate governs
SIP requirements under the “separate” Nonattainment New Source Review program.

Handbook § 4:1. The challenged regulation does not mform any term or condition of

16 Sierra Club mischaracterizes EPA’s motion to dismiss as having argued that “this is
only a local matter that belongs in the Circuit Court of Appeals having jurisdiction
over Puerto Rico.” Sterra Club Br. 28. That argument applied only to the first (of
two) parts of Sterra Club’s petition for review, which does, on its face, purport to
challenge the Prevention of Significant Deterioration permit. See supra p. 19 n.10.
Sterra Club has since abandoned any challenge to the permit.
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the Prevention of Significant Detertoration permit, and the permit 1s not governed by
the challenged regulation. Further, the pollutant of concern to Sterra Club here, lead,
1s not regulated by the Prevention of Significant Detertoration permut because Energy
Answers’ incinerator 1s located 1n a lead nonattainment area. See supra pp. 14-19.

Notwithstanding the separate nature of the Nonattainment New Source
Review program and the challenged regulation (on the one hand) and the Prevention
of Significant Detertoration program and permit (on the other), Sterra Club, armed
with declarations from its members, argues that their challenge to the regulation has
factually “ripened because the permit creates a ‘substantial probabulity” of injury to
them.” Sterra Club Br. 21 (quoting Coalitzon, 684 F.3d at 131). But the record shows
that any substantial probability of injury to Sierra Club’s members from “lead
emissions from the incinerator” occurred well before the Prevention of Significant
Detertoration permit. Sierra Club Br. 17.7

By late 2011, the relevant portion of Arectbo had been designated a lead
nonattamnment area. See 76 Fed. Reg. 72,097 (Nov. 22, 2011) (JA 117). .4/ declarants
admut that, by that time, they had learned of Energy Answers’ plans and permat
applications to construct and operate a pollutant-emitting facility. See Decl. of Lusa

Margarita Aguila Nieves at 99 5-6; Decl. of Rafacl Bey Nazario at 44 5-6; Decl. of

7To the extent that Sierra Club alleges injury from pollutants other than lead, those
allegations are irrelevant to its claim. Energy Answers’ Prevention of Significant
Detertoration permit regulates pollutants other than lead, and Sterra Club does not
challenge that permut.
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Wilfredo Vélez Hernandez at 9] 5-6; Decl. of Jessica Seiglie Quiiones at g 5-6; and
Decl. of Javier Biaggi Caballero at g 6-7.

Further, by at least May 2012, Sierra Club had learned that the facility would
emit lead and that such pollutant would o7 be addressed 1 any Prevention of
Significant Detertoration permit. By then, not only had there been a nonattamment
area designation impacting the location of Energy Answers” incinerator, but EPA
Region 2 had transmitted key information to Sierra Club, including a fact sheet and
public notice. See EPA Region 2 Letter to Sterra Club de Puerto Rico and enclosed
public notice and fact sheet (JA 170-171, 165-167, 176-199); supra pp. 16-17. The
fact sheet explained, i no uncertamn terms, that lead (“Pb”) would not be addressed 1n
the Prevention of Significant Deterioration permit. Fact Sheet at 3, 13 n.1, 18 (JA
178, 188, 193). The public notice provided similar information; 1t listed the
pollutants subject to Prevention of Significant Detertoration review, omitted lead
from that list, and stated that ““[a] separate permit 1s being 1ssued by the Puerto Rico
Environmental Quality Board, to address the other pollutants emitted by this project.”
Public Notice at 2 (JA 166).

EPA Region 2’s public notice also noted the availability of the administrative
record. See Public Notice at 3 (JA 167). That record included Energy Answers’
permit application -- the same application from which Sterra Club cites and quotes 1n
its brief. See Sterra Club Br. 3 (“Energy Answers lists potential lead emissions as 0.31
tons/year[.]”) (citing Application at 3-4, Table 3-1 (JA 130)). Thus, by May
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2012, Sterra Club had access to even more detailed information about projected
emisstons of lead (and other pollutants) from the incinerator.

That EPA later (1.e., long after May 2012) 1ssued a final Prevention of
Significant Detertoration permit 1s of no moment. As previously explamed, the
challenged regulation and the permit are mndependent of one another; with or without
the challenged regulation, not a single term or condition of that permit would be
different.

Furthermore, Sterra Club confuses after-arising grounds with final agency
action. See Sterra Club Br. 24 (“If EPA 1s suggesting that a stmple notice of public
comment period can trigger the 60-day time period, such a change 1n the law would
increase litigation by forcing petitioners to bring pre-emptive legal actions, just to be
safe.”). Under the Act, EPA action must be “final” to be reviewable. 42 U.S.C.

§ 76070)(1); In re: Murray Energy Corp., 788 F.3d 330, 334 (D.C. Cir. 2015) (“We may
review final agency rules . . . . But we do not have the authority to review proposed
rules.”) (citations omitted). But the Act does not provide that only final agency action
may constitute an after-arsing ground. See 42 U.S.C. § 7607(b)(1). After-arising
grounds may, but need not, be final agency action.

In addition, after May 2012, nothing new that was pertinent to the challenged
regulation surfaced. After that date, Sterra Club or its members raised comments to
EPA Region 2 about lead and also argued to the Environmental Appeals Board that
the regulation was inconsistent with the Act. See supra pp. 17-18. Those comments
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and arguments were as irrelevant as they were out of place. Neither EPA Region 2
nor any other regional office has a delegation from the Admintstrator to revise a
regulation of nationwide applicability. 42 U.S.C. § 7601(a)(1). Likewtsse, the
Environmental Appeals Board may exercise only the authority expressly delegated to
it by regulation or provide assistance spectfically requested by the Admunistrator. 40
C.FR. §1.25(e)(2). No regulation grants the Environmental Appeals Board the
authorty to promulgate or revise regulations promulgated under the Nonattainment
New Source Review program. See 57 Fed. Reg. 5,320, 5,320-21 (Feb. 13, 1992) (isting
matters the Board was empowered to consider at its inception). Further, “[a]s [the
Environmental Appeals Board] ha[s] repeatedly stated, permit appeals are not
appropriate fora for challenging Agency regulations.” In re Tondu Energy Co., 9 E.AD.

710, 715-16 (2001).1*

18 None of those events matters for purposes of after-arising grounds. Aw. Road held
that while “an agency may reexamune its regulations and thereby nitiate 2 new 60-day
period of judicial review,” the mere “response to a petitioner’s comments cannot
provide the sole basss for reopening,” 705 F.3d at 457. Under the same reasoning,
statements from EPA Region 2 or the Environmental Appeals Board regarding the
relationship between the challenged regulation and Energy Answers’ facility do not
constitute after-arising grounds because they do not alter the scope or effect of that
regulation. See also supra p. 31.

But even 1f any of those events could matter for purposes of after-arising grounds,
Sterra Club’s petition would still be time-barred. It was not filed within 60 days of:
(a) EPA Region 2’s April 2013 response to comments; (b) EPA Region 2’s June 2013
tssuance of an mitial Prevention of Significant Deterioration permit; or (c) the
Environmental Appeals Board’s March 2014 decision upholding the mnitial permut in
all relevant respects.
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The bottom line 1s that the record does not suppott Sterra Club’s assertion that
“[t}he problem with the EPA rule m the specific context of the Arecibo
nonattainment area did not come to light until recentfy.”” Sterra Club Br. 25 (emphasis
added). The record mnstead establishes that, by May 2012, Sterra Club was aware that
Energy Answers’ potential to emat lead would not make 1t, 1n the words of the
challenged regulation, “major for the pollutant for which the area [encompassing
Energy Answers’ facility] 1s designated nonattainment.” 40 C.FR. § 51.165(2)(2)(1).
Instead of petitioning this Court 1 July 2012 -- 1.e., within 60 days of when Sierra
Club faced any substantial probability of injury from 40 C.F.R. § 51.165(2)(2)(1) --
Sterra Club waited to do so until July 2014. Although this filing date fell within 60
days of the Federal Register notice of the final Prevention of Significant Detertoration
permit, it was more than e years after pertinent facts and any alleged 1njury “clajme
to light” regarding the facility’s potential to emit lead.

Thus, even under a broad interpretation of what may plausibly constitute an
after-arising ground under the Act and precedent, Sterra Club’s petition 1s time-barred.

III.  If the Court Reaches the Merits, the Challenged Regulation is
Reasonable and Falls within the Bounds of EPA’s Statutory Authority.

The challenged 35-year old regulation reflects EPA’s interpretation of the Act
in the context of the Nonattainment New Source Review permit program. That
longstanding regulation 1s reasonable and entitled to deference under Chevron -- even 1f

Sterra Club propetly mvokes the Court’s jurisdiction to review it. The principal
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question 1s whether EPA acted reasonably and thus “stayed within the bounds of its
statutory authority.” Arkngton 1. FCC, 133 S. Ct. 1863, 1868 (2013). The challenged
regulation falls well within those bounds.

A.  The Supreme Court has made clear that the phrase “any air
pollutant” must be interpreted in its regulatory context.

As an 1nitial matter, the Supreme Court’s recent decision in ULARG 1s highly
pertinent to the Chevron question presented here. There, the Court examined EPA’s
interpretation of the phrase “any air pollutant” in the context of preconstruction
permitting of greenhouse gas emissions under the Prevention of Significant
Detertoration program. See 42 U.S.C. § 7479(1) (defining, for purposes of that
program, “major emitting facility” to include “stationary sources of air pollutants
which emit, or have the potential to emit, one hundred tons per year or more of any
air pollutant”) (emphasts added). The challenged regulation here similatly mvolves
EPA’s mterpretation of the phrase “any air pollutant” 1n the context of
preconstruction permitting of pollutants for which an area 1s designated
nonattamnment. See 42 U.S.C. § 7602(j) (defining, for purposes of the entire Act,
“major stationary source” to include “any stationary . . . source of air pollutants which
directly emits, or has the potential to emit, one hundred tons per year or more of any
air pollutant”) (emphasts added).

In UARG, the Court acknowledged the very regulation at 1ssue here, 40 C.F.R.

§ 51.165(@)(2)(1), explaining: “The Act requires a permut for the construction or
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operation in a nonattamnment arca of a source with the potential to emit 100 tons per
year of ‘any air pollutant.” [42 U.S.C.] §§ 7502(c)(5), 7602(). EPA interprets that
provision as limited to pollutants for which the area is designated nonattainment. 45 Fed.
Reg. 52745 (1980) [(JA 56)], promulgating 40 C.F.R. § 51.18(j)(2), as amended,

§ 51.165(2)(2).” 134 S. Ct. at 2440 (emphasis by the Court). The Court then
characterized that regulation as a “longstanding” example of EPA’s ordmary practice
of “inferr[ing] from statutory context that a generic reference to air pollutants does
not encompass every substance falling within the Act-wide definition.” UARG, 134
S. Ct. at 2440 & 2442 n.6. Moreover, 1n light of EPA’s ordmary practice as reflected
in the challenged regulation (and elsewhere), UARG rejected the argument -- very
stmilar to that advanced by Sterra Club here -- that the statutory phrase “any air
pollutant” means the same thing each time 1t appears in the Act.

The specific question presented 1n UARG was whether emissions of
greenhouse gases, by themselves, can trigger the need for etther a Prevention of
Significant Detertoration permit or an operating permit under Title V of the Act.
EPA had concluded that they can, an argument that the Court summarized as follows:
“Under Massachusetts [v. EPA, 549 U.S. 497 (2007)], the general, Act-wide definition of
‘atr pollutant’ mcludes greenhouse gases; the Act requires permits for major emitters
of ‘any atr pollutant’; therefore, the Act requires permits for major emitters of
greenhouse gases.” UARG, 134 S. Ct. at 2439. The Supreme Court rejected that
argument as too categorical -- and instead concluded that EPA should have followed
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its ordmary practice of construing “any air pollutant” mn a manner appropriate to 1ts
specific statutory context. Id. at 2439-40.

The Court acknowledged that “[t]Jn Massachusetts, |it] held that the Act-wide
definition includes greenhouse gases because 1t s all-encompassing; it ‘embraces all
atrborne compounds of whatever stripe.” UARG, 134 S. Ct. at 2439 (quoting
Massachusetts, 549 U.S. at 529). The Court also noted that “Congress’s profligate use
of ‘atr pollutant’ where what 1s meant 1s obviously narrower than the Act-wide
definttion s not conductve to clarity.” UARG, 134 S. Ct. at 2441. But the Court held
that, consistent with Massachusetts, EPA must “use . . . statutory context to infer that
certain of the Act’s provisions use ‘air pollutant’ to denote not every concetvable
atrborne substance, but only those that may sensibly be encompassed within the
particular regulatory program.” UARG, 134 S. Ct at 2441. The Coutt found
controlling the “fundamental canon of statutory construction that the words of a
statute must be read in their context and with a view to their place in the overall
statutory scheme.” Id. (citations omutted).

In short, UARG establishes that the meaning of “any atr pollutant,” as that
phrase appears within the Clean Air Act, depends upon its regulatory context. Sterra
Club, by contrast, urges this Court to hold that the Act requires EPA #ot to consider
context. Thus, the premise of Sterra Club’s Chevron step one argument -- that the Act
leaves EPA without authority to apply anything but the broadest construction of that
statutory phrase -- 1s without merit. See UARG, 134 S. Ct. at 2439 (“Under Chevron,
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we presume that when an agency-administered statute 1s ambiguous with respect to
what 1t prescribes, Congress has empowered the agency to resolve the ambiguity.”).

B.  The challenged regulation is reasonable and entitled to deference
under Chevron step two.

EPA’s interpretation of sections 172(c)(5) and 302() of the Act, 42 U.S.C.
§§ 7502(c)(5) and 7602(j), as reflected 1n the longstanding challenged regulation, 40
C.F.R. § 51.165(2)(2)(1), 1s reasonable and must be upheld under Chevron step two.
The Act-wide definition of “major stationary source” includes “any stationary facility
or source of air pollutants which directly emits, or has the potential to emit, one
hundred tons per year or more of any air pollutant[.]” 42 U.S.C. § 7602(j). Under
UARG, that definition must be given a meaning appropnate to the particular
regulatory context i which 1t is used. See supra pp. 41-43. The context of the
challenged regulation 1s the Nonattainment New Source Review program and, more
spectfically, its requirement that SIPs “require permits for the construction and
operation of new or modified major stationary sources anywhere in the nonattainment
areal.]” 42 U.S.C. § 7502(c)(5). See also 42 U.S.C. § 7503 (setting forth the
requirements for Nonattainment New Source Review permit programs). EPA gave
effect to that context i interpreting the scope of the Nonattainment New Source
Review permit program, 1.c., that it applies to “any new major stationary source or
major modification that 1s major for the pollutant for which the area 1s designated

nonattainment.” 40 C.F.R. § 51.165(2)(2)(1).
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1 EPA reasonably construed Congress’ intent.

In promulgating the challenged regulation, EPA construed and sought to
effectuate Congress’ intent as gleaned from: “the [New Source Review| requirements
of section 173,742 U.S.C. § 7503 (1982); the “offset ruling,” 41 Fed. Reg. 55,524
(Dec. 21, 1976) (JA 26), which Congtress endorsed and codified, 91 Stat. 745; and the
so-called “construction moratorium,” 42 U.S.C. §§ 7410(2)(2)(T), 7502(2)(1) (1982). 44
Fed. Reg. at 51,940-41 (JA 47-48). In doing so, EPA “stayed within the bounds of its
statutory authority.” Arkngton, 133 S. Ct. at 1868.

In the late 1970s, many areas of the country were not attaining national
ambient air quality standards, and Congress took sweeping measures to halt pollution
increases until states and territories assumed their primary responsibility for
controlling air pollution by adopting implementation plans to provide for attamnment.
See Chevron, 467 U.S. at 848-49; New England I egal Foundation v. Costle, 475 . Supp.
425, 428 (D. Conn. 1979). Those measures mncluded the “construction moratorium,”
which provided that “no major stationary source shall be constructed or modified 1 any
nonattainment area . . . if the emussions from sweh faci/ity will cause or contribute to
concentrations of any pollutant for which a national ambient air guality standard is exceeded in
such area,” unless states and territories produce compliant Nonattainment New Source
Review permit programs “as of the time of application for a permit for such construction or
modification|.]” 42 U.S.C. § 7410(2)(2)(I) (1982) (emphasis added). As 1s evident,

Congress assoctated the construction moratortum with new or modified major
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stationary sources, their permitting, and the particular pollutant or pollutants whose
standards were not being met 1n their location (1.e., the basts for designation of the
area as nonattainment).

The plain text of the construction moratortum links the phase “major
stationary source” (referenced at the beginning of the provision) with the phrase
“concentrations of any pollutant for which a national ambient air quality standard s
exceeded” (referenced toward the end of the provision) with a connecting clause: “if
the emissions from sweh facility will . . . contribute to.” 42 U.S.C. § 7410(a)(2)(I) (1982)
(emphasis added). By using the phrase “such facility,” Congress intended to qualify
“major stationary source” for purposes of the construction moratortum.

In addition, the plain text shows that Congress associated the construction
moratortum with the Nonattainment New Source Review permit program. The
construction moratortum expressly states, at its ending, that the ban applies “unless, as
of the time of application for a permit for such construction or modification, such
plan meets the requirements of part D (relating to nonattainment areas)[.]” 42 U.S.C.

§ 7410@)(2)(T) (1982). Thus, EPA reasonably interpreted the Act to require

Nonattainment New Source Review permit programs to carry the same “major
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stationary source” coverage and the same focus on pollutants for which the area 1s
nonattainment as EPA reasonably interpreted the construction moratorium to carry."’
The challenged regulation 1s also supported by EPA’s “offset ruling,” 41 Fed.
Reg. 55,524 (Dec. 21, 1976) (JA 26); supra pp. 8-9, a key action that aligned with
Congress’ imtent that “major” refer to a pollutant for which a national ambient air
quality standard 1s exceeded. In that action, taken just before the 1977 amendments
to the Act -- which codified the offset ruling and included the construction
moratorium -- EPA stated that air quality analyses and action were required “4f the
[new] source will cause or exacerbate a violation of [national ambient air quality
standards]” and, moreover, “only for those pollutants causmng the proposed soutce to
be defined as a ‘major’ source[.]” 41 Fed. Reg. at 55,528 & n.2 (JA 28). Given the
widespread air pollution at the time, EPA explamned that 1t would not be effective to
focus limited resources on “smaller air pollution sources [that] may individually have

an insignificant impact on air quality.” Id. at 55,525 (JA 27).

¥ Sterra Club asserts that the construction moratorium “clear(ly]” carried a different
meaning; i Sierra Club’s view it applied to “any sources that contributed to
concentrations of nonattamnment pollutants[.]” Stierra Club Br. 57. But such reading
gtves no effect to the construction moratorium’s qualifying clause “emissions from
such facility” or to 1ts textual association with the Nonattainment New Source Review
permit program. Further, Sterra Club’s contention 1s contrary to principles of Cherron
deference, which require courts to “presume that when an agency-administered
statute 1s ambiguous with respect to what it prescribes, Congress has empowered the
agency to resolve the ambiguity.” UARG, 134 S. Ct. at 2439. The construction
moratorium 18, at least, ambiguous and amenable to EPA’s construction.
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Other provisions of the Nonattainment New Source Review program, both
then and now, share a common thread: the Act’s programs for nonattainment areas
focus on reducing emussions of the pollutant or pollutants for which the area 1s
designated nonattamnment. In the 1977 Amendments, Congress specified that SIPs,
with respect to nonattainment areas, were to “require permits for the construction
and operation of new or modified major stattonary sources|.]” 42 U.S.C. § 7502(b)(6)
(1982). Congress defined a nonattamnment area “for any air pollutant” as “an area
which 1s shown by monitored data or which 1s calculated by air quality modeling . . .
to exceed any national ambient air quality standard for such pollutant|.]” 42 U.S.C.

§ 7501(2) (1982). The construction moratorium used similar language when referring
to nonattamnment areas as places where “a national ambient air quality standard 1s
exceeded.” 42 U.S.C. § 7410(2)(2)(T) (1982).

Current section 172(c)(3), stmilar to former section 172(b), requires states and
territories to provide an mventory of emissions from “sources of the refvant pollutant
or pollutants” i nonattainment areas. 42 U.S.C. § 7502(c)(3) (emphasis added); see
also 42 U.S.C. § 7502(b)(4) (1982) (requiring “plan provisions” to include an mventory
of “sources . . . of each such pollutant for each such area”). In addition, section
172(c)(4) of the Act requires states and territories to “quantify the emussions, if any, of
any such pollutant or pollutants which will be allowed, 11 accordance with section
7503(2)(1)(B) [], from the construction and operation of major new or modified
stationary sources mn each such area.” 42 US.C. § 7502(c)(4).
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Section 173(a)(1)(B), 42 U.S.C. § 7503(a)(1)(B), 1 turn, requires states and
territories to have a Nonattainment New Source Review permit program that
provides that, if a new or modified major stationary source proposes to locate 1 an
economic development zone within a nonattainment area, any permit must assure that
“emissions of such pollutant resulting from the proposed new or modified major
stationary source will not cause or contribute to emissions levels which exceed the
allowance permitted for sweh pollutant for such area|.]” (Emphasis added.) Similarly,
former section 172(b)(5), required the quantification of emissions “of any such
pollutant which will be allowed to result from the construction and operation of
major new or modified stationary sources for each such area.” 42 U.S.C. § 7502(b)(5)
(1982) (emphasis added).

The challenged regulation reflects this common thread by focusing on the
pollutant for which the area 1s designated nonattamnment and 1s thus tethered to the
Act.

2. EPA reasonably explained its interpretation.

EPA offered a reasonable explanation in support of the challenged regulation.
As explained supra pp. 7-9, EPA’s September 1979 proposal specifically mnvoked the
Nonattainment New Source Review program, the offset ruling, and the construction
moratorium as pertinent to interpreting the Act-wide definition of “major stationary
source” 1 nonattainment areas. See 44 Fed. Reg. 51,940-41 (JA 47-48). Although

commenters attempted to convince EPA that the proposal either regulated too much
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or too little, EPA finalized 1ts proposal 1n May 1980. See supra pp. 9-10 (discussing
comments at JA 1-18). “Simplicity” was not the rationale for EPA’s mterpretation, as
Sterra Club asserts (Sterra Club Br. 52). In finalizing 1ts proposal in May 1980, EPA
explamed that “[a] source may emit many different pollutants” and that “an area may
be designated attainment for certain criteria pollutants and nonattainment for other
criterta pollutants.” 45 Fed. Reg. at 31,309 n.3 (JA 21).%

EPA elaborated on its reasoning shortly thereafter, in August 1980. See 45 Fed.
Reg. at 52,711 (JA 53). EPA explained that the construction moratorium 1s unique to
the Nonattamnment New Source Review provisions of the Act, and that no similar
statutory text could be found in the Prevention of Significant Deterioration provisions
of the Act. Id (JA 53). EPA emphasized that the Prevention of Significant
Detertoration program spectfically provides for broader pollutant applicability.
“Section 165(a),” EPA explained, “subjects a source to review for all regulated

pollutants 1t emits once it 1s subject to review for one pollutant|.]” 45 Fed. Reg. at

52,711 (JA 53).

? The only reference to “simplicity” EPA made regarded a shorthand phrase that
EPA had used. See id.; supra p. 11.
21" Contrary to Sierra Club’s contention, EPA’s rationale did not rely on Alubama
Power Co. v. Costle, 636 F.2d 323 (D.C. Cir. 1979), which resolved challenges to
regulations promulgated under the Act’s Prevention of Significant Deterioration
program. And nothing 1n that decision suppotts expanding the Nonattamnment New
Source Review program m the manner urged by Sterra Club. See, e.g., 7d. at 368
(rejecting EPA’s prior interpretation of PSD as applying beyond the borders of
attainment or unclassifiable areas to reach certain sources in nonattainment areas); 40
Cont.
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That distinction was as correct then as it 1s today. Section 165(a)(4) of the Act
provides that “[n]o major emitting facility . . . may be constructed m any area to which
this part [i.e., part C, the Prevention of Significant Deterioration program| applies
unless . . . the proposed facility 1s subject to the best available control technology for
each pollutant subject to regulation under this chapter emitted from, or which results
trom, such facility.” 42 U.S.C. § 7475()(4). See also 42 U.S.C. § 7475(a)(4) (1982)
(same). No stmilar scheme exists within the Nonattamnment New Source Review
provisions of the Act. The Prevention of Significant Deterioration requirement for
best available control technology applies “in any area to which this part [PSD]
applies,” 42 U.S.C. § 7475(a), but the requirement for lowest achievable emissions rate
applies only m “an area which s designated ‘nonattainment’ with respect to that
pollutant.” Id. § 7501(2). Further, a covered source 1 an attamnment or unclassifiable
area must have the best available control technology for any “pollutant subject to
regulation under this chapter,” 42 U.S.C. § 7475(a), whereas the Nonattainment New
Source Review provisions of the Act provide that an EPA-approved SIP “shall
require permits for the construction and operation of new or modified major

stationary sources anywhere in the nonattamnment area.” Id. § 7502(c)(5). See also id.

C.FR. §52.21(1)(2) (EPA’s current interpretation of PSD as applying to attainment or
unclassifiable areas).
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§ 7502(c)(6) (requiring additional control measures as necessary to provide for
“attatnment of such standard 1 such area”).

Moreover, EPA addressed the suggestion of under-regulation of minor sources
in nonattamnment areas. Spectfically, EPA noted: “sources emitting the
nonattainment pollutants in minor amounts are subject to the general [New Source
Review]| contained m SIPs, and the impacts of such sources are accounted for in
demonstrations of reasonable further progress and within the growth allowance
provisions of the SIP.” 45 Fed. Reg. at 52,713 (JA 55). In other words, EPA’s
interpretation, embodied at 40 C.F.R. § 51.165(2)(2)(1), implements only “sections
172(c)(5) and 173 of the Act,” 42 U.S.C. §§ 7502(c)(5), 7503, which, 1n turn, reference
the “permit requirement” of the Nonattamnment New Source Review program.

To alleviate pollution, states and territories may well have to propose and seek
EPA’s approval to control emissions from minor sources as part of their obligation to
make “reasonable further progress” toward attamnment. 42 U.S.C. § 7502(c)(2); see also
zd. at § 7501(1) (defining “reasonable further progress™ as “such annual incremental
reductions n emissions of the relevant air pollutant as are required by this part or may
reasonably be required by the Administrator for the purpose of ensuring attatnment
of the applicable national ambient air quality standard by the applicable date™); 7d. at
§ 7503 (a)(1)(A)(addressing reductions 1 allowable emissions “from new or modified
sources which are not major emutting facilities” by allowing their use to meet offset
requirements). Indeed, here, following the designation of an area within Arecibo as
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nonattainment for lead, 76 Fed. Reg. 72,097 (Nov. 22, 2011) (JA 117), Puerto Rico
has proposed, for EPA Region 2’s review and approval, extra-permit measures
targeted at the real cause of the nonattamnment problem: the Battery Recycling
Facility. See EPA Regton 2 Letter of Apr. 24, 2015 to Petitioner Madres de Negro de
Arecibo (JA 359); supra pp. 13-14.

Accordingly, the challenged regulation 1s supported by the Act and reasonably

explamed. As such, 1t 1s valid and permissible under Cherron step two.
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CONCLUSION
The motion to dismiss should be granted and the petition for review should be

dismissed for lack of jurisdiction. In the alternative, the petition should be dented on

Sierra Club v. EPA 18cv3472 NDCA

the merits.
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IN THE UNITED STATES COURT OF APPEALS

FOR THE D.C. CIRCUIT

No. 14-1138

SIERRA CLUB DE PUERTO RICO, et al.,

Petitioners,
\'

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY; GINA
MCCARTHY, Administrator, United States Environmental Protection Agency,

Respondents.

EPA’S MOTION TO DISMISS PETITION

Respondents United States Environmental Protection Agency and its
Administrator (collectively “EPA”) move to dismiss the petition for review filed
by Sierra Club de Puerto Rico, Ciudadanos en Defensa del Ambiente, Madres de
Negro de Arecibo, and Comité Basura Cero Arecibo (“Petitioners™). Part of the
petition states that it challenges EPA’s “decision granting a Prevention of
Significant Deterioration permit to Energy Answers Arecibo, LLC, and the
decision of [EPA’s] Environmental Appeals Board dated March 25, 2014.”
Petition for Review, ECF No. 1503791, at 1; see also 79 Fed. Reg. 28,710 (May
19, 2014) (notice of permit decision); ECF No. 1508279 (Environmental Appeals
Board’s decision or “Board Op.”). If Petitioners truly intend to challenge these

decisions, Petitioners’ selection of venue 1s incorrect. Pursuant to section
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07(b)(1) of the Clean Air Act (“CAA” or “Act™), 42 U.S.C. § 7607(b)(1),

petitions for review of “locally or regionally applicable” final EPA actions “may
be filed only in the United States Court of Appeals for the appropriate circuit.”
(Emphasis added.) Because the permittee 1s located in Puerto Rico, the appropriate
circuit in which to challenge the permit and the administrative appeal thereof is the
First Circuit.

The remaining part of the petition takes issue with EPA’s “final rule at 45
Fed. Reg. 31,307 (May 13, 1980), as codified at 40 C.F.R. § 51.165(a)(2)(1).”
Statement of Issues, ECF No. 1508266, at 1. See also Petition for Review at 2.
Ordinarily, it would be too late for Petitioners to challenge such a longstanding
regulation; section 307(b)(1) of the Act, 42 U.S.C. § 7607(b)(1), sets forth the
default rule that “[aJny petition for review . . . shall be filed within sixty days from
the date notice of . . . promulgation . . . appears in the Federal Register.”
(Emphasis added.) Only one exception exists: “[I]f such petition is based solely
on grounds arising after such sixtieth day, then any petition for review . . . shall be
filed within sixty days after such grounds arise.” Id.

Petitioners have not met the narrow exception to the default rule. The
regulation Petitioners seek to challenge applies in the context of the Act’s
Nonattainment New Source Review permit program, not its Prevention of
Significant Deterioration permit program. Neither EPA’s decision to issue a

Prevention of Significant Deterioration permit nor the Environmental Appeals
-0 -
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Board’s review of that permit implicated the regulation. Thus, Petitioners do not

have a newly ripened challenge to 40 C.F.R. § 51.165(a)(2)(1), and this part of their
petition is time barred.

These grounds for dismissal are explained in more detail below.

BACKGROUND

L STATUTORY AND REGULATORY BACKGROUND

Under the Clean Air Act (“Act”), “the States and the Federal Government
[are] partners in the struggle against air pollution.” General Motors Corp. v.
United States, 496 U.S. 530, 532 (1990). EPA establishes national ambient air
quality standards, 42 U.S.C. § 7409, and states, territories, and tribes with
qualifying programs seek to achieve those standards by regulating, infer alia, the
construction and modification of stationary sources of air pollution. 42 U.S.C.

§ 7410(a)(2)(C). Such regulation occurs through a preconstruction permitting
program known as New Source Review, which has three parts. See 73 Fed. Reg.
28,321, 28,323-34 (May 16, 2008).

The first part of New Source Review generally requires that any major
stationary emission source obtain and comply with a Prevention of Significant
Deterioration (“PSD”) permit if, following construction, it would emit substantial
quantities of a pollutant regulated by the Act. See 42 U.S.C. §§ 7475, 7479(1);
Alaska Dep’t of Envtl. Conservation v. EPA, 540 U.S. 461, 471 (2004). The

applicability of the PSD preconstruction permit program depends on, inter alia, the
-3-
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pollutant in question; 1.e., it could apply only if the source is located in an area that

has been designated as “attainment™ or “unclassifiable” with respect to such
pollutant. Attainment areas meet national ambient air quality standards for a given
pollutant; unclassifiable areas lack sufficient data to know whether national
standards have been satisfied. 42 U.S.C. § 7407(d)(1)(A).

The second part of New Source Review may require a major source to
obtain and comply with an additional preconstruction permit if the source is
located in a “nonattainment” area, i.¢., an area where national standards have not
been met for a particular pollutant. 42 U.S.C. § 7407(d)(1)(A); see New York v.
EPA,413 F.3d 3, 12-13 (D.C. Cir. 2005). This program is referred to as
Nonattainment New Source Review (